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Many will take exception to the decision 
of the Michigan court in Schmcdding v. May, 
which asserts the discretionary right of clerks 
of courts to suppress the files in pending 
causes. The doctrine announced in the case 
proceeds upon the theory that after a trial the 
records are public property, but this publicity 
does not include papers that are necessary to 
the framing of the issue in cases to be tried. 
In cases involving private issues between pri- 
vate parties, the court thinks that the public 
can only be interested through idle curiosity, 
and that the publication of the fact that a suit 
has been commenced would often seriously 
affect the financial standing of parties, when 
the proceeding had no foundation. The 
opinion further holds that in divorce cases the 
public are certainly not interested, and that 
the public interests would be best subserved 
if the charges in those cases were never pub- 
lished. We find it difficult to agree with the 
view of the court, and as the latter cites no 
authority for its novel conclusion, a contrary 
opinion is, at least, permissible. The doc- 
trine announced is plainly opposed to the 
prevailing idea of the freedom of court rec- 
ords which exists in this country, and, in our 
judgment, is dangerous in the extreme, as, if 
nothing more, conferring upon a clerk of a 
court an arbitrary authority to suppress rec- 
ords at his whim and pleasure. If a clerk 
may suppress papers in one suit he can in an- 
other. Who is to determine the limit of his 
authority, and what end or limitation has it? 
The simple record of a suit brought is often 
of value to determine the question of liens 
and of financial ability—questions of legiti- 
mate interest, and which the public have a 
right to know. And yet the clerk of the 
court, according to this decision, may sup- 
press records in any and all pending cases, 
and thereby involve those materially interested 
in actual loss orinconvenience. Courts are pub- 
lic. Therefore its files should be. Though their 
publieation may, in occasional instances, cause 
personal discomfort or mortification, their 
suppression will, in many cases, result in loss 
and business inconvenience. 
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THE proposed constitution of Kentucky, 
which has just been framed in a convention 
chosen for that purpose, is thought by many 
to contain defects with which many recently 
framed instruments of the sort are charged. 
It attempts altogether too much. Not only 
is it longer than necessity demands, but it 
embodies questions which should never be in- 
terfered with by the organic law. It is also, 
in some parts, vague and ambiguous, and in 
others contradictory, and in still others it 
usurps powers which should never, in any con- 
tingency, be taken from the legislature. This 
is a condition of things with which the people 
of many localities have been made familiar 
in the past few years. Nearly every State 
constitution,framed within this time,has called 
out from thoughtful and sagacious men the 
same criticism which the Kentucky instrument 
now encounters. Constitution makers seem 
unable or unwilling to observe the difference 
between a constitution in its legitimate sphere 
and actual legislation. They often,-indeed, 
go still farther and usurp functions belonging 
to the executive and the judiciary, as if ap 
parently they are unwilling to trust the men 
whose duty it is to make, execute and inter- 
pret the laws. Builders of organic laws 
should learn that a constitution is intended, 
and is nothing but a declaration of principles, 
short, plain and simple, in its provisions—a 
sort of line drawn around legislators and offi- 
cials beyond which they cannot go and within 
which they must act. 
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Tue legislative wisdom of Indiana is re- 
ported to have enacted, and the executive 
judgment of that State to have approved, a 
statute prescribing that no stockholder in a 
corporation shall have more than one vote, 
whether he owns a thousand shares or one 
share. The Chicago Legal Adviser remarks 
that if the courts should sustain this enact- 
ment, the probable effect would be to wreck 
all existing corporations in Indiana, and pre- 
vent the formation of any new ones, unless 
all the share owners should stand equal in 
ownership. It is possible, however, that such 
a law, compelling equal ownership of the 
shares, as it must, might work a beneficent 
revolution in corporations. The rights of 
small share owners certainly could not be 
overridden by the large ones in companies 
“where all share owners should own the same 
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fraction of the capital stock. But it is no’ 
probable that the courts will uphold an enact- 
ment that invalidates contract obligations and 
transfers the management of the property of 
one man, that owns considerable, to two men, 
who own but little. 








NOTES OF RECENT DECISIONS. 





CriinaL Law—Atrempt—Sopomy.—The 
Supreme Court of Missouri, in State v. Frank, 
15 S. W. Rep. 330, hold that under Rev. St. 
Mo. 1879, § 1655, providing that the jury or 
court may find defendant not guilty of the 
offense charged, but guilty of any offense the 
commission of which is necessarily included 
in that charged, a conviction may be had for 
an attempt to commit a crime under an in- 
dictment for the actual perpetration of the 
offense, thus overruling State v. Johnson, 91 
Mo. 444, 3S. W. Rep. 868, and distinguish- 
ing State v. Burk, 89 Mo. 635, 2S. W. 
Rep. 10. 








RaILrRoap Company—ACCIDENTS AT CRoss- 
1nGS—CONTRIBUTORY NEGLIGENCE.—The case 
of Louisville & N. R. R. Co. v. Webb, 8 
South. Rep. 518, decided by the Supreme 
Court of Alabama, is an interesting study, 
and we regret that its great length precludes 
publication in full. It is laid down there 
after an exhaustive and learned investigation 
of the English and American authorities upon 
the subject of the duty of one crossing a 
railroad track ‘‘to look and listen,’’ that-a 
person familiar with a railway crossing, and 
knowing that engines constantly pass back 
and forth over the tracks there, is guilty of 
such contributory negligence as to preclude 
his recovery when, in attempting to cross 
without looking to the right or the left, he is 
struck by a switch-engine that was plainly 
visible for some distance before it reached 
the crossing; and the facts that the engine 
was moving at an unlawful rate of speed, and 
that the company’s watchman at whom plaint- 
iff was looking failed to warn him, but sat 
inattentive to plaintiff or the approaching 
train, do not so neutralize the effect of 
plaintiff’s contributory negligence as to make 
it a question for the jury. McClellan, J., 
dissents from the conclusion of the court. 





ConTRacT—ConsIDERATION—Morat OBLI- 
GATION — FRAUDULENT ConveyANcE — Hvs- 
BAND AND Wire.— The Supreme Court of 
Pennsylvania, in Appeal of Sharpless, 21 Atl. 
Rep. 239, still holds, despite criticism from 
other courts and authorities, that a moral ob- 
ligation is a good consideration for a con- 
tract. It is there held that a mortgage by a 
widow to secure a debt of her deceased hus- 
band, which she had during his life promised 
to pay, is valid as against her creditors, since 
such promise, though not binding on her, 
constitutes a sufficient consideration for the 
mortgage. It was urged herein that the 
widow ‘could not make a binding contract 
during coverture. The court, while admit- 
ting the truth of this, said that the right of 
her creditor to avoid it for her is not so clear. 
The privilege to claim her disability belonged 
to her. It was not for a creditor to set it up 
for her. Such contract imposed a moral ob- 
ligation upon her, which was a sufficient con- 
sideration for a subsequent promise made 
after discoverture. Hemphill v. McClimans, 
24 Pa. St. 367; Brown v. Bennett, 75 Pa. St. 
420; Trout v. McDonald, 83 Pa. St. 144; 
Leonard v. Duffin, 94 Pa. St. 218; Brooks v. 
Bank (Pa.), 17 Atl. Rep. 418. See on this 
subject, article in 32 Cent. L. J. 53, 109, on 
‘*Moral Obligation as a Consideration for 
Contracts,’’ and criticism thereon. 





INTOXICATING LiguoRS—LICENSE—SALE TO 
MemsBers By Sociat Ciuss.—The Supreme 
Court of Montana, in the case of Barden v. 
Montana Club, 25 Pac. Rep. 1042, on the 
subject of the use of intoxicating liquors by 
social clubs, decide adversely to many of the 
latest and strongest authorities. In the 
Montana case it was held that a social club, 
not organized for the purpose of evading the 
liquor laws, but which furnishes its members 
with liquors and refreshments, without profit 
to itself, is not engaged in the sale of intoxi- 
cating liquor by retail, within the meaning of 
St. Mont., which imposes a license tax on 4&ll 
persons who deal in, sell or dispose of intox- 
icating liquors by retail. The court admits 
that the authorities which discuss the prob- 
lem cannot be solved. Some of the authori- 
ties, they say, like State v. Mercer, 32 Iowa, 
405; Marmout v. State, 48 Ind. 21; Rickart 
v. People, 79 Ill. 85; State v. Horacek, 41 
Kan. 87; and State v. Lockyear, 95 N.C. 
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633, relate to associations that have been or- 
ganized for the purpose of evading and vio- 
lating the law restraining the sale of intoxi- 
cating liquors. No charge of that nature, 
however, is made in this case. The court says 
that it must be further admitted that the fol- 
lowing authorities are directly in point, and 
uphold the rule of the courtbelow. U.S. 
v. Wittig, 2 Low. 466; Martin v. State, 59 
Ala. 34; People v. Andrews, 115 N. Y. 427, 
22 N. E. Rep. 358; People v. Soule, 74 
Mich. 250, 41 N. W. Rep. 908; Chesapeake 
Club v. State, 63 Md. 446; State v. Essex 
Club (N. J.), 20 Atl. Rep. 769. They as- 
sert, generally, that the property which be- 
longed to the corporation or club has been 
transferred for a valuable consideration to 
persons who have received it; that the inten- 
tion or good faith of the members who au- 
thorized such acts is immaterial; and that 
the law contemplates that the license shall be 
paid for the disposal of liquors in this man- 
ner. The opinions in some of these cases are 
elaborate essays upon the question under con- 
sideration, and their conclusions have been 
fairly announced. ‘‘Wedo not deny their 
weight, and will not attempt to refute the 
reasons upon which they are founded, and 
will go further, and say that the contro- 
versy is surrounded by uacertainty.”’ 

There are, however, well-considered cases 
in which a contrary view has been expressed : 
Graff v. Evans, 8 Q. B. Div. 373; Tennessee 
Club v. Dwyer, 11 Lea, 452; Seim v. State, 
55 Md. 566; Com. v. Smith, 102 Mass. 144; 
Com. v. Pomphret, 137 Mass. 564; Com. v. 
Ewig, 145 Mass. 119, 13 N. E. Rep. 365. 
The court reviews these cases and adopts 
their conclusion. It is evident, however, 
that their attention had not been called to the 
latest decisions from Massachusetts and 
Maryland which, in effect at least, overrule 
the above cases. See 32 Cent. L. J. 98. 





PARTNERSHIP — ACCOUNTING — ILLEGAL 
Prorits.—One point in the case of Todd v. 
Pennington, 21 Atl. Rep. 297, decided by 
the Court of Errors and Appeals of New Jer- 
sey, is of especial interest to those interested 
in the law of partnership. It is there held 
that when an innocent member of a firm, es- 
tablished for the conduct of a lawful and 
moral business, calls upon his partner for a 
share of profits made in partnership transac- 





tions, the partner will not be absolved from 
the duty of dividing, on showing that he real- 
ized the profits by cheating the customers of 
the firm. Dixon, J., says: 


The question, barely stated, according to the con- 
ceded facts, is this: When an innocent member of a 
firm, established for the conduct of a lawful and moral 
business, calls upon his partner for a share of profits 
made in partnership transactions, is the partner ab- 
solved of the duty of dividing, if he shows that he 
realized the profits by cheating the customers of the 
firm? For an affirmative answer to this question no 
support is found in the cases of Watson v. Murray, 
23 N. J. Eq. 257, and Gregory v. Wilson, 36 N. J. Law, 
815, upon which alone the learned vice-chancellor re- 
lied in making the interlocutory decree. In the earlier 
case the very business, for the conduct of which the 
partnership existed, was deemed illegal or immoral, 
and in the latter case the plaintiff participated in the 
unlawful design by which the money sued for was 
gained. And,so far as I have discovered, whenever 
any court has applied the maxim, ex turpi causa non 
oritur actio, it has based its judgment on the turpi- 
tude of the plaintiff. “The objection,” said Lord 
Mansfield, in Holman v. Johnson, Cowp. 343, “that a 
contract is immoral or illegal, as between plaintiff and 
defendant, sounds at all times very ill in the mouth of 
the defendant. It is not for his sake, however, that 
the objection is ever allowed, but it is founded in 
general principles of policy, which the defendant has 
the advantage of, contrary to the real justice as be- 
tween him and the plaintiff, by accident, if I may so 
say. The principle of public policy is this: Ez dolo 
malo non oritur actvo. No court will lend its aid toa 
man who founds his cause of action upon an immoral 
or an illegal act. If, from the plaintiff’s own stating 
or otherwise, the cause of action appears to arise ex 
turpi causa, or the transgression of a positive law of 
this country, there the court says he has no right to 
be assisted. It is upon that ground the court goes, 
not for the sake of the defendant, but because they 
will not lend their aid to such a plaintiff.."” But when 
the plaintiff is blameless, and the contract on which he 
stands is legal and moral, no court has ever permitted 
a defendant to escape responsibility because of his 
own misconduct. “It is an indisputable proposition,” 
says Mr. Broom (Leg. Max. p. *352), that, as against 
an innocent party, no man shall set up his own in- 
iquity as a defense any more than as a cause of ac- 
tion.” The same sentiment was put in striking 
antitheses by Rooke, J.,in Farmer v. Russell, 1 Bos. 
& P. 296, 301, to this effect: The doctrine that if a 
defendant be innocent he shall be answerable, if 
guilty he shall be free, that his innocence shall work a 
loss to him, his guilt shall be his indemnity, is so mon- 
strous as to be accounted for only on the ground of 
mutual privity in a foul transaction. 

An examination of the authorities will show that, 
while courts have uniformly admitted the impolicy 
of aiding plaintiffs in furtherance of their tainted 
schemes, yet they have not been unmindful of the 
added immorality of defendants in seeking to wrong 
plaintiffs also because of their own turpitude, and 
hence they have been sometimes perhaps too ready 
to perceive distinctions betweep the plaintiff’s claim 
and his improper acts in which it originated, so that 
a base defense might be defeated. This tendency re- 
ceived some adverse criticism in the New Jersey de- 
cisions above mentioned, on the ground that courts 
ought to proclaim the outlawry of such affairs from 
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the first step to the last, not for the sake of the de- 
fendant who would cheat his associate in guilt, but in 
order to render the transactions as precarious and diffi- 
cult as possible to those who might be inclined to enter 
upon them. This, undoubtedly, is the ultimate rea- 
son on which courts act when they refuse to aid 
plaintiffs engaged in forbidden or nefarious enter- 
prises. Buta denial of assistance to the present com- 
plainant can rest on no such basis. The law has no 
desire to deter parties from doing anything which the 
complainant has done. On the other hand,a refusal 
to aid him would furnish an incentive to such frauds 
as the defendant’s intestate perpetrated; for if a part- 
ner, by showing that he has cheated the customers of 
the partnership in all his dealings with them, can re- 
tain all the profits instead of only half, his tempta- 
tions to iniquity are doubled. There exists, then, no 
just reason for discharging the defendants from the 
duty of accounting to the complainant for all gains 
made by their intestate in the firm’s business, accord- 
ing to the contract of partnership. 


ATTACHMENT — GROUNDS — REMOVAL OF 
Property FROM StaTeE.—The question of at- 
tachment in the case of Lowenstein v. Bew, 8 
South. Rep. 674, decided by the Supreme 
Court of Mississippi, is of more than ordinary 
interest. It was there held that under Code 
Miss. § 2415, subd. 2, subjecting to attach- 
ment one who ‘‘has removed or is about to 
remove himself or his property’’ out of the 
State, an insolvent merchant, who consigns 
to his commission merchant in another State 
cotton in payment of a debt to the latter ex- 
ceeding the value of the cotton, is not liable 
to attachment. Cooper, J., says: 


The controlling question in this case is whether an 
insolvent merchant residing in this State subjects him- 
self to attachment by shipping to his commission mer- 
chant in another State cotton, to be there sold, and 
the proceeds applied to the payment of a debt due to 
such commission merchant, the debt exceeding the 
value of the cotton so shipped. The circuit judge in- 
structed the jury that such circumstances were not 
ground for attachment under the second clause of 
section 2415 of the Code, which subjects to attachment 
one who “has removed or is about to remove himself 
or his property out of this State,” and, we think, cor- 
rectly so ruled. A literal construction of the statute 
would, it is clear, subject one to attachment under the 
circumstances named; but it was settled at an early 
day in this State that the ‘removal’ of person or 
property within the meaning of the law must be such 
as to impair or jeopardize the remedy of creditors for 
the collection of their debts. It is, of course, impos- 
sible to specify in advance exactly what facts would 
place a defendant within or without the operation of 
the statute, but the principle which controls is dis- 
tinct and simple. The difficulty is the common one of 
applying it to the facts. An examination of the de- 
cisions in this State and some of those elsewhere will 
illustrate the uniformity with which the courts 
have adhered to the principle of protecting the 
rights of creditors, and limited the language of stat- 
utes to this purpose and end. In Montague v. Gaddis, 
37 Miss. 453, the debtor was about to remove a con- 
siderable portion of his property from the State, 





but retained in it ample property subject to execu- 
tion for the payment of all his debts. The trial court 
held that he was not subject to attachment, and, ex- 
amining the subject, the court said: “The object of 
the statute allowing attachments for debts is to afford 
the creditor a security for his debt in case the debtor 
is about to remove his property out of this State, so as 
to deprive the creditor of the collection of his debt in 
this State. The principle upon which the statute pro- 
ceeds is the danger of loss of the debt by the removal 
of the defendant’s property; and this reason fails, and 
the remedy provided by the statute plainly does not 
apply, when the debtor is removing a part of his prop- 
erty, but does not remove, or intend to remove an- 
other part of it, subject tothe payment of the debt, 
amply suflicient to satisfy it, and accessible to the 
creditors’ execution, and such portion of bis prop- 
erty remains in his possession openly subject to exe- 
cution. For when property to such an amount, and 
so situated, remains in the possession of the debtor, 
and is not about to be removed from the State, it 
could not be justly said that the creditors’ debt would 
be in danger of being lost by the removal of another 
part of the debtor’s property from the State.” In 
Myers v. Farrell, 47 Miss. 282, and Pickard v. Samuels, 
64 Miss. 822, 2 South. Rep. 250, the principle of Mon- 
tague v. Gaddis is reaffirmed. In Stephenson v. 
Sloan, 64 Miss. 407, 4 South. Rep. 342, there was a de- 
livery by the debtor of certain cotton to the creditor, 
to be by him shipped out of the State and sold, and 
out of the proceeds of the sale to pay the debt due, 
the balance to be returned to the creditor. The debt 
there was less than the value of the cotton; and, since 
the transaction was in effect to send the property be- 
yond the State to be converted into money, a part of 
which was to return to the debtor, it was held ground 
for attachment. Haber v. Nassits, 12 Fla. 589, rested 
upon facts almost identical with Montague v. Gaddis, 
and the same conclusion was reached as in that case. 
Mack v. McDaniel, 2 McCrary, 198, 4 Fed. Rep. 294, 
was a case in which an insolvent merchant converted 
his property into cotton, and shipped the same out of 
the State forsale. This was held ground for attach- 
ment. That case,it will be seen, is similar in its 
facts to Stephenson v. Sloan, the controlling facts in 
each being that the sending of the cotton beyond the 
State was bit astep in the process of converting it 
into money to be returned to the debtor, whereby it 
would be withdrawn from seizure under execution. 
We cannot yield our assent to the suggestion of coun- 
sel that, since it is lawful for an insolvent debtor to 
convert his property into money in this State in the 
usual course of trade, and without a fraudulent pur- 
pose, he may also, in like usual course of business, 
remove it beyond the State to be there converted into 
money to be returned to him in this State. The stat- 
ute regulating attachments is materially different in 
respect to the two transactions. A debtor, though 
insolvent, may lawfully convert his property into 
money or evidences of debt in this State, unless his 
intent in so doing is to place it beyond the reach of 
creditors. It is only the fraudulent conversion of 
property into money in the State that subjects the 
debtor to attachment. On the other hand, the statute 
expressly declares that the removal of property from 
the State is ground of attachment. It is not neces- 
sary that the removal shall be with a fraudulent pur- 
pose, for the mere removal either withdraws the 
property from subjection to the claims of creditors, or 
imposes on them the necessity of going without the 
State to subject it. It cannot be permitted a man to 
do what the law forbids to be done, because either of 
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a course of business or of the inconveniences which 
may result from a conformity to law. But as was 
forcibly said by Caldwell, J.,in Mack v. McDaniel, 2 
McCrary, 198, 4 Fed. Rep. 294, it does not lie with an 
insolvent to claim the benefit of a course of business 
applicable to solvent merchants. If insolvent mer- 
chants are accustomed to send their cotton out of this 
State to be converted into money to be thereafter re- 
turned to or controlled by them, it is a course of busi- 
ness that subjects each of them to attachment. A mul- 
titude of precedent wrongs cannot justify another and 
later one. But, as we have said, it is not every removal 
of property from the State that will warrant an attach- 
ment. A temporary removal of property in good 
faith really and apparently, a removal of exempt 
property, or the removal of a poction of one’s estate, 
leaving in the State ample visible property to answer 
the demands of all creditors, while within the letter of 
the statute, would not be covered by it, for the reason 
given in Montague v. Gaddis, that it applies only to 
such removals as impose danger of loss to creditors. 
To subject a debtor to attachment under the circum- 
stances of the present case would be to impose a pen- 
alty upon him for doing what the law approves. The 
cotton shipped by the defendants was of far less value 
than the debt it was consigned to pay. No creditor 
could by possibility be injured by the fact that it was 
to be sold beyond the State, and its proceeds there ap- 
plied to debts equally binding upon the debtors as 
were those of other creditors. If the shipments had 
been for the purpose of conversion into money to be 
returned to the debtors, thereby putting it within 
their power to pay it to creditors or to convert it to 
their own use, there would have been danger of loss 
to creditors, as in Stephenson v. Sloan, and this dan- 
ger of loss would have brought the transaction within 
the condemnation of the statute. In the absence of 
such conditions the principle announced in Montague 
v. Gaddis, 37 Miss. 453, controls. 


Lien OF CHATTEL MortGaGE—WAIVER BY 
ATTACHMENT.—The Supreme Court of Indi- 
ana, in Byram v. Stout, 26 N. E. Rep. 687, 
say that a mortgagee of chattels does not, by 
suing out an attachment, and causing it to 
be levied upon the mortgaged property, 
thereby release his mortgage lien. The court 
disapprove of the ruling of the Massachusetts 
court in Evans v. Warren, 122 Mass. 303. 
Berkshire, J., says: 


The contention of the appellee is that when the ap- 
pellant sued out his writ of attachment, and caused it 
to be levied upon the mortgaged property, he thereby 
released his mortgage lien; and this is the only ques- 
tion presented for our consideration. There are some 
authorities to support the contention of the appellee. 
Jones, Chat. Mort. § 565; Evans v. Warren, 122 Mass. 
303; Buck v. Ingersoll, 11 Metc. (Mass.) 226; Whitney 
v. Farrar, 51 Me. 418; Libby v. Cushman, 29 Me. 429; 
Haynes v. Sanborn, 45 N. H. 429. These authorities, 
however, depend upon a mere legal technicality, and 
not upon any principle in equity. As the court says 
in Evans v. Warren, the liens, respectively, created by 
mortgage and by attachment on the same property 
cannot coexist, for the reason that under the Massa- 
chusetts statutes the equity of redemption of personal 
property is not subject to attachment, and hence, if 
the mortgagee causes an attachment to issue against 





the mortgaged property, itis a waiver of the mort- 
gage lien. This reasoning is not very satisfactory. 
Jones, supra, follows the language employed by the 
court in Evans v. Warren. But in the same section re- 
ferred to above, Jones says that, under a statute 
which makes a mortgage a mere lien upon the prop- 
erty, without conferring any title to it, itis probable 
that an attachment of the mortgaged property by the 


_mortgagee would not amount to a waiver of the 


mortgage lien, but would be a cumulative remedy. 
Under our statute the mortgagee is but a lienholder. 
It has been held many times by this court that per- 
sonal property under mortgage may be levied upon 
and sold by execution subject to the mortgage lien. 
Broadhead v. McKay, 46 Ind. 595; Sparks v. Compton, 
70 Ind. 398; Emmons v. Hawn, 75 Ind. 356; Geisen- 
dorff v. Eagles, 70 Ind. 418. Section 722, Rev. St. 
1881, especially provides that goods and chattels 
pledged or mortgaged may be levied upon and sold on 
execution. Section 918, Jd., requires the officer hold- 
ing the order of attachment to seize and take into his 
possession the property of the defendant in his county 
not exempt from execution. The following cases 
support the conclusion that the mortgagee of personal 
property is a mere lienholder; Manns v. Bank, 78 Ind. 
543; Gas-Light Co. v. State, Zd. 219; Heimberger v. 
Boyd, 18 Ind. 420; Coe v. McBrown, 22 Ind. 252; State 
Milligan, 106 Ind. 109, 5 N. E. Rep. 871; Kackley v. 
State, 91 Ind. 437. In Thurber v. Jewett, 3 Mich. 295, 
it is held thatan attachment of the mortgaged prop- 
erty by the mortgagee is not a waiver of his lien. See 
the following cases, as throwing some light upon the 
question: Shuler v. Boutwell, 18 Hun, 171; Hill v. 
Beebe, 13 N. Y. 556; Daly v. Proetz,20 Minn. 411, 
(Gil. 363). There is no element of estoppel to be con- 
sidered, for the reason that the appellant’s position 
was in no way changed or prejudiced by the attach- 
ment proceedings. 


ApPEAL—Fitinc TranscripT—Time—Sun- 
pay.— An apparently trifling question of 
practice in the matter of taking an appeal 
caused a divided court in the case of Brown 
v. Lett, 26 N. E. Rep. 639, decided by the 
Supreme Court of Illinois. It was held that 
in computing the time for filing a transcript, 
which is required to be filed on or before the 
tenth day of the term, an intervening Sun- 
day should be counted as a day of the 
term. The court say: 


A term of court is the period of time fixed by law 
for the hearing of ca=ses and the transaction of judicial 
business therein. The term, as fixed by the statute, 
is to commence upon a particular day, and after its 
commencement it continues, whether the court sits 
during the days composing it or not. A day may 
therefore be one of the days of aterm, notwithstand- 
ing the court may not sit upon that particular day; 
and it can make no difference whether the failure of 
the court to sit results from an adjournment by the 
court from one day over to another day in the same 
term, or because the intervening day is dies non. In 
the computation of the term all adjournments are to 
be included. Leib v.Com., 9 Watts, 200. For most 
purposes, a term of court is considered as one day 
(Chiniquy v. People, 78 Ill. 570); but, for the purposes 
of this section of the practice act, the term is made to 
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consist of days, and the word “day” therein is used in 
its popular sense. The fact that Sunday is not a judi- 
cial day, does not, within the contemplation of this 
statute, render it any less a day of the term. As be- 
fore said, if this court should adjourn on the first day 
of the term to the twentieth, the intervening days 
would be days of the term, and the adjournment 
would not dispense with the necessity of filing tran- 
scripts of the judgments and decrees appealed from on 
or before the second or tenth days of the term, as it is 
provided shall be done. 


Baker, J., dissented from this conclusion 
in the following language : 


The intervening Sunday was not a judicial day, and 
was not a “‘day of the term.”’ That Sunday is dies non 
juridicus has frequently been announced in this State. 
Burton v. City of Chicago, 53 Ill. 87; Chicago v. Iron- 
Works, 93 Ill. 222; Langabier v. Railroad Co., 64 Iil. 
243; Scammon v. City of Chicago, 40 Ill. 146; Baxter 
v. People, 3 Gilman, 368. In Miche v. Miche’s Adm’r, 
17 Grat. 109, it was expressly held that a Sunday 
which intervened between the first and tenth days of 
the term was dies non juridicus, and therefore not one 
of the days of the term of the court, and ought not to 
be counted as such. Read’s Case, 22 Grat. 924, was to 
like effect. And in Bouligny v. White, 5 La. Ann. 31, 
it was held that the three days allowed by statute for 
filing the appeal] after the return day were judicial 
days, and that an appeal was in time even if filed on 
the third judicial day. See, also, Adams v. Dohrman, 
68 Cal. 417, and Meng v. Winkleman, 43 Wis. 41. 

In view of the frequent previous decisions of this 
court that Sunday was not a judicial day, it seems to 
be manifest that the legislature, when they enacted 
that the record should be filed on or before the tenth 
day of the term, intended that Sunday should not be 
counted in computing the days of aterm of a court. 
As I understand the law, Friday, October 17, 1890, 
was the “tenth day of the term” to which this appeal 
was returnable, and the statute provides that the 
transcript shall be filed “‘on or before” the tenth day 
ofthe term. If there had been an adjournment of the 
coart from the first day of the term to the twentieth 
day of the month, it may be that Friday, the 17th, 
would nevertheless have been the tenth day of the 
term; but it would so have been because it was the 
tenth day in number during the term on which valid 
judicial proceedings could have been had, if the court 
had so elected. But here Sunday was, in contem- 
plation of the law, dies non juridicus, a day on 
which it was legally impossible for the court to have 
transacted judicial business, and not a day of the 
term, and therefore it should be excluded in making 
the computation. 








PRIVILEGE OF WITNESSES FROM 
GIVING CRIMINATING TESTIMONY 
UNDER CLAUSE IN FIFTH AMEND- 
MENT TO CONSTITUTION. 





In a recent case decided in the United 
States Circuit Court, for the Northern District 
of Illinois, by Gresham, J., the question in- 
volved was, whether since the act Rev. Stat. 
U. S. § 860, a witness testifying before a fed- 





eral court, could be compelled to answer ques- 
tions which ‘‘might tend to criminate him- 
self.’” While the grand jury for the northern 
district of Illinois were investigating alleged 
violations of the interstate commerce laws, 
by officers and sgents of certain railroads, 
one Charles Counselman, commission mer- 
chant of the city of Chicag>, engaged in 
shipping grain from points west of Lllinois, to 
Chicago in that State, appeared as a witness 
to testify. After Counselman had testified, 
that he had, during the summer of 1890, re- 
ceived grain over the above roads, he refused 
to answer certain quéstions propounded to him 
by the grand jury, for the reason that his 
answer ‘‘would tend to criminate him.’’ The 
questions were certified to the district court 
for its directions in the premises. The court 
entered an order requiring witness to appear 
before the grand jury without delay and an- 
swer the questions. He persisted in his refusal, 
giving the same reason therefor which he had 
given in the first instance, and was adjudged 
guilty of contempt. Counselman petitioned the 
United States Circuit Court for writ of habeas 
corpus and that he be discharged, insisting 
that the proceedings of the district court were 
in violation of the fifth amendment to the 
federal constitution; that § 860, R. S. is not 
equal tothe protection secured by the fifth 
amendment, that ‘‘no person shall be com- 
pelled in any criminal case to be a witness 
against himself.’’ Section 860 provides 
‘‘that no pleading of a party, nor any discov- 
ery or evidence obtained from a party or 
witness by means of a judicial proceeding, in 
this or any foreign country, shall be given in 
evidence, or in any manner used against him 
or his property or estate, in any court of the 
United States, in any criminal proceeding, or 
for the enforcement of any penalty or for- 
feiture.’’ The court decided that this statute 
is a protection equivalent to that intended to 
be secured by the clause, in the fifth amend- 
ment, and the witness was therefore not priv- 
ileged from answering the questions. Peti- 
tion discharged. This statute, § 860, R.S., 
has been passed upon in several of the fed- 
eral courts, and approved. Thus, where a 
witness refused to testify on the ground that 
his answer would tend to criminate him, it 
was said by Brown, J.: ‘‘I think the gen- 
eral privilege claimed can no longer be up- 
held. The reason of the former rule, ex- 
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empting witnesses from giving compulsory 
evidence against themselves, was their testi- 
mony might be used to convict them, but as 
the reason no longer exists the privilege can 
notbe claimed. The statute above quoted,- 
in preventing all possible use of the testimony 
thus given, does away with the reason of the 


Tule, and there is therefore no longer any 


ground for its application. It is unnecessary 
to add anything to this exposition of the law. 
Section 860, R. S. will be a complete protection 
against the use of any testimony, which the 
witness may now give, in any other transac- 
tion or proceeding against him or his prop- 
erty ; the witness must answer.’ In regard 
to this statute it was said by Deady, 
J.: ‘‘As the law stood before the passage of 
this act, a witness could decline to answer a 
question, when the answer would tend to 
criminate him. But now he may be com- 
pelled to answer, when inquiry is pertinent 
to any judicial proceeding, because it may be 
necessary to the ends of justice, as to others, 
and not be used against himself. If this is 
not the object and effect of the act, I confess 
I do not know what is.’’? 

It may be here observed that in none of 
cases above cited, was the privilege claimed 
as a constitutional privilege, but as a right 
generally. The constitution must be historic- 
ally interpreted. The question with which 
courts have to deal are, what did the framers 
of the federal constitution mean by the clause 
in the fifth amendment, ‘‘no person shall be 
compelled in any criminal case to be 
a witness against himself?’’ What possible 
abuse .did they intemd to guard against? 
This clause is an incorporation into the fifth 
amendment of a familiar rule of the common 
law.’ The several States have incorporated 
into their constitutions, clauses similar to 
thatin the fifth amendment,—the constitu- 
tions of some States have the very language, 
contained in the fifth amendment, whilst in 
others slight variations, but the origin and 
effect intended are substantially the same. 
In many of the States statutes exist in purpose 
and effect, similar to § 860, and their consti- 


1 McCarthy v. U. S., 18 Fed. Rep. 87. 

2U. S. v. Brown, 1 Sawy. 531. See also In re 
Phillips, 2 Am. L. T. 154; U.S. v. Williams, 15 Int. 
Rev. Ree. 199. 

8 Ld. Macclesfield’s case, 16 Howell St. Tr. 1149; 
Gates v. Hardacre,3 Taunt. 424; 1 Phil. Ev., 206; 2 
Story Con., § 1788. 





tutionality has been passed upon by the State 
courts. Thus, in New York a statute makes 
bribery a misdemeanor,and provides ‘‘in brib- 
ery cases one who has committed the offense 
may be compelled to appear as a witness and 
testify, but such testimony so given shall 
not be used in any prosecution or proceed- 
ing, either criminal or civil, against the per- 
son so testifying.’’"* The language in the 
New York constitution is the language of 
that in the fifth amendment. And, where a 
defendant was attached for contempt, for 
refusing to answer certain questions pro- 
pounded to him by the grand jury, on the 
ground that his answers might tend to crim- 
inate him, and contended that the compulsory 
statute was unconstitutional, Denio, J., de- 
livering the opinion of the court, said: ‘‘If 
a witness objects to a question on the ground 
that an answer would tend to criminate him 
he must allege in substance, that his answer, 
if repeated as his admission on his own trial 
would tend to prove him guilty of a criminal 
offense. If the case is so situated, that a 
repetition of it on a prosecution against him, 
is impossible, as where forbidden by positive 
statute, I have seen no authority which holds 
or intimates that the witness is privileged. 
It is not within any reasonable construction 
of the constitutional privilege. Defendant 
contends that he is still privileged from an- 
swering, though he secured against his an- 
swer being repeated to his prejudice on 
another trial against himself. It is no doubt 
true that a precise account of the circum- 
stances of a given crime would afford a pros- 
ecutor some facilities for fastening the guilt 
upon the actual offender, though he were not 
permitted to prove such account upon the 
trial. The possession of the circumstances 
might point out to him sources of evidence 
which he would otherwise be ignorant of, and 
in this way the witness might be prejudiced. 
But neither the law nor the constitution is so 
sedulous to screen the guilty as the argument 
supposed.’’®> A statute in Massachusetts 
compels witnesses to testify ‘in certain pro- 
ceedings and forbids its being used as evi- 
den&® against them in any criminal proceeding. 
The Massachusetts court said that the stat- 


4 Stat. 1861, § 963. 
5 State v. Hartley, 24 N. Y. 74, aff. People v. Sharp 
107 N. Y. 427. 
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ute is not broad enough to secure the protec- 
tion intended by the Bill of Rights, and void.® 

The constitution of Indiana provides ‘‘no 
person shall be compelled in any criminal 
case to testify against himself.’’ A statute 
makes it a misdemeanor tocharge more than 
legal interest, and provided ‘‘any person 
charged with having received illegal interest 
may be compelled to testify in civil suits, and 
disclose all the facts, but such testimony or 
answer shall not be used against such witness 
or party in any criminal proceeding for 
usury.” A plaintiff in a civil cause 
in that State refused to testify for 
the reason that his answers might tend to 
criminate himself, and that the statute was 
not sufficient to protect his constitutional priv- 
ilege. The court refused to compel him so 
to do; on appeal it was held that the court 
below erred, that in any future prosecution 
against the witness, facts cannot be proved 
by any answers thus compelled; they must 
be proved by other means, and the party 
cannot be said in any just sense to be com- 
pelled to testify against himself, and his con- 
stitutional privilege is by the statute fully 
protected. The statute of Georgia makes 
gaming a misdemeanor and provides that 
‘ton the trial of any person for offending 
the act, any other person who may have 
played shall be a competent witness and 
compelled to give evidence, and nothing then 
said by such witness shall at any time be re- 
ceived or given in evidence against him, in 
any prosecution against the said witness.’’® 
Certain defendants were prosecuted for gam- 
ing, and other persons also guilty of the of- 
fense were compelled totestify. Defendants 
contended that this statute is unconstitution- 
al and the court erred in compelling the wit- 
nesses to give testimony. The court said, it is 
difficult to see how that which can never be 
used against the witness, can tend in the 
slightest degree to criminate him and the 
statate was held constitutional.“ The con- 
stitution of Arkansas is in the language of 
the clause of the fifth amendment. A statute 
provided ‘‘in all cases where two or ,more 
persons are guilty or otherwise concerned in 
the commission of any crime or misdemeanor 


6 Emery’s case, 107 Mass. 172. 
72R. S. Ind. 355, § 6. 

8 Wilkins v. Malone, 14 Ind. 153. 
9 Ga. Code, § 4538. 

10 Kneeland v. State, 62 Ga. 395. 





(as gaming) either of such persons may be 
sworn as a witness in relation to such crime, 
or misdemeanor, but the testimony given by 
such witness shall in no instance be used 
against him, in any criminal proceeding for 
the same offense.’ Defendant was in- 
dicted for gaming, and his fellow gambler 
was called as a witness. He refused to an- 
swer on the ground that his answers might 
tend to criminate him. The court held on 
appeal that the witness could be compelled to 
testify, and by the statute his constitutional 
privilege fully protected.” A_ statute of 
New Hampshire makes the sale of liquor an 
indictable offense, and required the clerk, 
servant or agent of any principal violating this 
act to testify against such principal, and he 
shall not be excused for the reason that his 
answers might criminate him, ‘‘but no testi- 
mony so given by him shall in any prosecu- 
tion be used against him either directly or 
indirectly ; nor shall he be prosecuted for the 
offense so disclosed by him.’’” The de- 
fendant was attached for refusing to 
answer Certain questions propounded to him 
by the grand jury and contended that the 
statute is unconstitutional as in violation of 
the Bill of Rights. The court held that by 
this statute his constitutional privileges are 
fully protected and the defendant is therefore 
not excused from answering the questions; 
but the court intimated that if the statute did 
not protect the witness from any future 
prosecution for the offense in regard to which 
he had testified, that it would not be sufficient 
protection, and therefore void.* The Virginia 
constitution provides ‘‘that no person shall be 
compelled to give evidence against himself’’ 
in criminal prosecutions. A statute provides 
that any person may be compelled to testify 
before a grand jury or in court as to matters 
which ‘‘tend to criminate him,’’ in any pro- 
ceedings to punish gambling, but such per- 
son shall never be prosecuted for any unlaw- 
ful gaming committed atthe time of so 
testifying.” Defendant was attached for 
contempt for refusing to testify before the 
grand jury, onthe ground that his answers 
might ‘‘tend to criminate him.’’ The court 


ll Stat. Ark., § 2856. 

12 State v. Quarles, 13 Ark. 307, aff. in Cossart v. 
State, 14 Ark. 589; Pleasant v. State, 15 Ark. 649. 

18 Gen. Stat. N. H. ch. 99. 

14 State v. Nowell, 58 N. H. 314. 

16 Crim. Code, ch. 10. 
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held that the defendant was protected so as to 
maintain his rights under the Virginia consti- 
tution, and could not refuse to testify. A 
Tennessee statute made gaming a misde- 
meanor and provided that no witness shall 
be indicted for any offense in relation to 
which he has testified before the grand jury.” 
The Tennessee constitution provides that in 
criminal prosecutions the defendant ‘‘shall 
not be compelled to give evidence against 
himself.’”’ The defendant was attached for 
contempt in refusing to testify on the ground 
that his answers might ‘‘tend to criminate 
him.’’ It was held the statute sufficiently 
protected the defendant’s constitutional 


privileges and he could therefore not be ex- 


cused from answering." 

There have existed in England statutes 
similar to those in this country.’ In 
several cases the point was raised whether, 
where the statute does not contain a 
compulsory clause, a court could com- 
pel a witness, against his wishes, to 
testify. The Tennessee statute contains 
no compulsory clause, and it was contended 
that the legislature did not intend a witness 
should be compelled to testify, but that if he 
voluntarily testified that the statute would 
protect him, and even if they did intend to 
make it compulsory on the witness to testify, 
they had not the power under the constitu- 
tion so to enact.” This seems to be a narrow 
construction. A person is by law compelled to 
give testimony unless he can give a reason 
why he should be excused; and where the 
statute is broad enough to cover his constitu- 
tional privilege, there seems to be no reason 
why he should not be compelled to testify. 
Whatever might have been, originally the 
reason for the rule ‘‘no person shall be com- 
pelled to criminate himself,’’ the law has 
always been so, and it remains for the court 
to interpret and apply it. It has its limita- 
tions; thus it seems never to have been 
applied to evidence of physical facts. There 
are cases, where defendants in criminal pro- 
ceedings were compelled to arise before the 
jury so as to be identified, to remove a hat, to 
place the foot in soft mud to see whether it 


16 Kendrick v. Com., 78 W. Va. 490. 

17 Tenn. Code, § 5914. - 

18 Hirsch v. State, 8 Baxt., 89. 

191 and 2 Geo. IV, ch. 21; 43 Geo. III, ch. 126. 

20 State v. Warner, 13 Lea., 52; Dissent. Opin. 
Hirsch v. State, 8 Baxt., 89. 





fits; and in Nevada, it has been expressly 
held that to compel a defendant accused of 
murder to lay bare his arm before the jury 
so that he could be identified, is not within 
the meaning of the rule.” 

The rule seems only to apply to giving tes- 
timony or making statements, and in all cases 
the witness had to give as a reason for his 
privilege, that his answer might tend to crim- 
inate him, and it was then for the court to 
decide whether or not the reason was suffi- 
cient. The clause ‘‘no one shall be compelled 
in any criminal case to be a witness against 
himself’’ seems to mean that no one shall be 
compelled to say anything which could at that 
very time, or at some future time be used in 
making out @ case against the witness. 
Where the statute forbids answers being used 
in evidence against such witnesses, no one 
can complain of being compelled to give tes- 
timony. Where a statute compels persons to 
testify to matters which would tend to crim- 
inate them, and any person be prosecuted for 
the offense in relation to which he was com- 
pelled to testify, it is for the court to say 
whether any evidence, pleading or discovery, 
offered on the trial against such witness, for 
an offense, can be fairly said to have been 
discovered by the defendant when a compul- 
sory witness in a former proceeding, and if 
so, to exclude it.” Norcan a witness be said 
to be injured, for where no statute exists it 
must be within the sound, legal discretion of 
the court to say, whether or not the witness’s 
objection to answering the question on the 
ground that it would criminate him, is valid. 

J. N. Swarts, 


21 Ah Chuey v. State, 14 Nev. 79, and cases cited. 
22 Kain v. State, 16 Tex. App. 282. 








MUNICIPAL CORPORATIONS — APPROPRIA- 
TION — PUBLIC MONEY — BUILDINGS FOR 
PRIVATE PURPOSES. 


KINGMAN V. CITY OF BROCKTON. 





Supreme Judicial Court of Massachusetts, Feb 24, 1891. 
A city has no power to appropriate public money 
for the erection of a building to be used in part by a 
certain Grand Army post during its existence as an 
organization, since that is not a public use. 


C. Allen J.: The counsel forthe petitioners do 
not controvert the constitutionality of the statute 
itself (St. 1890, ch. 432), under which the city 
council has assumed to act. That statute authorizes 
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the city to appropriate asum of money for the 
erection of a memorial hall, to be used and main- 
tained as a memorial to the soldiers and sailors 
of the war of the Rebellion. This may properly 
be deemed to be a public purpose, and a statute 
authorizing the raising of money by taxation for 
the erection of such a memorial hall may be 
vindicated on the same grounds as statute au- 
thorizing the raising of money for monuments, 
statues, gates, or archways, celebrations, the 
publication of town histories, parks, roads, lead- 
ing to points of fine natural scenery, decorations 
upon public buildings, or other public ornaments 
or embellishments, designed merely to promote the 
general welfare, either by providing for fresh air 
or recreation, or by educating the public taste, or 
by inspiring sentiments of patriotism, or of re- 
spect for the memory of worthy individuals. The 
reasonable use of public money for such purposes 
has been sanctioned by several different statutes, 
and the constitutional right of the legislature to 
pass such statutes rests on sound principles. 
Pub. St. ch. 27, §§ 10, 11: St. 1882, ch. 154, 255, § 5; 
St. 1883, ch. 119; St. 1884, ch. 42; St. 1886, ch. 76; 
St. 1889, ch. 21; Higginson v. Nahant, 11 Allen, 
530. Assuming to act under the authority of the 
statute of 1890, ch. 432, the city coucil of Brockton 
proceeded to pass an order appropriating $40,000 
for the purpose of erecting a ‘‘memorial ball and 
public iibrary building, * * -* a portion of 
said building to be for the use of Fletcher Web- 
ster Post, G. A. R., No. 13, so long as it shall exist 
as an organization; * * * thesaid plans [of 
the building] to be approved by the trustees of the 
said G. A. R. Post.’ By this vote a portion of 
the contemplated building is to be devoted to the 
use of the said Grand Army post during its exist- 
ence as an organization, and the plans are to be 
approved by the trustees of said post. The de- 
fendant contends that this vote is within the au- 
thority of the statute. This is certainly open to 
doubt, but, assuming it to be so,the question 
presented for determination is whether the pur- 
pose thus expressed is a public purpose, for which 
money can be raised by a town by taxation, evea 
with legislative sanction. It might perhaps, be 
sufficient to declare, as the petitioners contend, 
that the statute is not broad enough to cover the 
vote of the city conncil, and that the real ques- 
tion to be determined is merely whether money 
can be lawfully raised by the city for the purpose 
expressed, in the absence of any statute ex- 
pressly authorizing it; but it is better to meet the 
broader question, whether the legislature can au- 
thorize a city or town to make such a use of pub- 
lic money, and, in the opinion of the majority of 
the court, it cannot. The general rule is well 
established, and is illustrated by a great variety 
of decided cases, that taxation must be limited 
to public purposes. It was accordingly held in 
the recent case of Mead v. Acton, 139 Mass. 341, 
1N.E. Rep. 413, that a statute authorizing a 
town to pay bounties to soldiers who re-enlisted 
in 1864, amd were credited to the town, was uncon- 





stitutional; the purpose being to benefit individ- 
uals and not the public. The Fletcher Webster 
Post,G. A. R., No. 13,is nota pnblic body 
but it is an association of individuals. 
To support aud maintain such an. association 
cannot be deemed to be a public purpose. If 
a city or town may be authorized to erect a build- 
ing to be devoted in part to the use of such an 
association so long as it shall exist as an organiza- 
tion, it is not easy to see why it may not be au- 
thorized to erect one exclusively for that purpose, 
and to provide the necessary furniture, and in- 
deed to bear all the expenses of maintaining the 
association. If a city or town may be authorized 
to give such assistance to a body of persons who 
have been soldiers or sailors in the war, the same 
principle would seem to extend so far as to in- 
clude those who have rendered other great and 
meritorious services, and thus are entitled to pub- 
lic gratitude; such, for example, as societies of 
disabled or past firemen or policemen. If once 
the principle is adopted that a city or town may 
be authorized to raise money by taxation for con- 
ferring benefits on individuals merely because in 
the past they have rendered important and valu- 
able services for the benefit of the general public, 
occasions will not be wanting which will appeal 
strongly to the popular sense of gratitude or to 
the popular emotion, and the interests of just 
rights of minorities will be in danger of being 
disregarded. If the body of persons to be bene- 
fited is numerous, the greater is the influence 
that may probably be brought to bear to secure 
such an appropriation of the public money. Un- 
der such circumstances, it is necessary to recur 
and to adhere firmly to fundamental principles. 
The right of taxation bya city or town extends 
only to raising money for public purpose and 
use. There is no definition of public purpose or 
use which can include the maintenance and sup- 
port of a Grand Army post. It is said that ifa 
city has a public building already .erected which 
is larger than its present needs for municipal pur- 
poses require, it may allow portions of such 
building to be used for other purposes for the 
time being, either for a stipulated rent or price, 
or gratuitously; and, further, that in erecting a 
public building a city need not limit the size of it 
to actual existing needs, but may make a rea- 
sonable provision for probable future wants. All 
this, within proper limits, is true. Wordenv. New 
Bedford, 131 Mass. 23; French v. Quincy, 3 Allen, 
9; Spaulding v. Lowell, 23 Pick. 71. But there 
may be some danger of extending this doctrine 
toofar. Should a question arise whethera con- 
templated building exceeded what was allowable 
with reference to legitimate prospective needs, 
such a question would have to be determined on 
its own merits; and the good faith of the transac- 
tion and the soundness of the judgment shown in 
providing for future wants might have to be con- 
sidered. No such question has arisen heretofore, 
or arises now. In the present case it is proposed 
to erect a building with the express purpose of 
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devoting a portion of it to the use of the G. A. R. 
post, not temporarily, but as long as that organi- 
zation may exist. The statute of 1885, ch. 60, is 
referred to, which authorizes any city or town to 
lease, fora period not exceeding five years, to 
any post of the Grand Army of the Republic es- 
tablished in such city or town, to be used by such 
post solely for the purposes of its organization, 
any public building, or part thereof, except 
school-houses in actual use as such, on such terms 
as the board of aldermen or the selectmen may 
determine. Without now considering whether in 
any respect this statute goes too far or is liable to 
abuse, it is sufficient to say that it refers only to 
existing public buildings, and by no means au- 
thorizes the erection of a building to be let to a 
Grand Army post at a nominal rent. In addition 
to Mead v. Acton, 1389 Mass. 341, 1 N. E. Rep. 
413, and cases there cited, the following, among 
others, may also be referred to as tending to sup- 
port the views above expressed, in respect to the 
proper limits of the right of taxation. Jenkins v. 
Andover, 103 Mass. 94; Loan Ass’n vy. Topeka, 20 
Wall. 655; Parkersburg v. Brown, 106 U. S. 487, 1 
Sup. Ct. Rep. 442; Osborne v. Adams Co., 106 U. 
S. 181, 1 Sup. Ct. Rep. 168, and 109 U. S. 
1, 3, Sup. Ct. Rep. 150; Ottawa v. City of 
Carey, 108 U. S. 110, 2 Sup. Ct. Rep. 361; Cole v. 
City of La Grange, 113 U. 8. 1,5 Sup. Ct. Rep. 
416; Association v. Wood, 39 Pa. St. 73; State v. 
Osawkee Tp., 14 Kan. 418, an instructive judg- 
ment by Brewer, J.; Mather v. City of Ottawa, 
114 Ill. 659,3 N. E. Rep. 216; Feldman v. City 
Council, 23 8. C. 57; Coates v. Campbell, 37 Minn. 
498, 35 N. W. Rep. 366; State v. Tappan, 29 Wis. 
664; Brick Co. v. Brewer, 62 Me. 62. See, also, 
Dill. Mun. Corp. §§ 159, 508, 736; Cooley, Tax’n 
ch. 4. Decree for plaintiffs. 


NorTe.—The question as to the power of a 
municipal corporation to appropriate money for 
private and quasi public purposes, is well settled, and 
against the existence of such power. The exercise of 
power on the part of such corporationin the expen- 
diture of money, must be in the direction of corporate 
needs aud corporate purposes. The difficulty in and 
apparent antagonism of some of the cases arises from 
the inability often to determine positively what is a 
public purpose. For instance, in the case of Osborne 
v. Adams County, 109 U. S. 1, it was sought to estab- 


.lish that a steam grist-mill which was aided by the 


county, was a work of internal improvement, and for 
a public purpose, but the court held otherwise. Yet, 
in a case in the Nebraska State court, Traver v. Mer- 
rick County, 14 Neb. 327, where a water power grist- 
mill was the beneficiary of the county’s money it was 
held that such appropriation was in the interest of the 
development of the water power of the State and 
therefore a public one. The attention of the Supreme 
Court of the United States was called to the latter case, 
on a motion for a rehearing of the former, the con- 
tention being that the decisions being contra, the con- 
struction of the state court should govern. But the 
federal court refused to granta rehearing claiming 
that the two cases could be reconciled, inasmuch as 
there was a clear distinction between aiding the de- 
velopment of the water power of the State, a power 





that is continuing in its nature and may be used with- 
out cost or expense and must be used at certain points 
on a stream where a dam can be erected and power 
obtained, and a mill propelled by steam that must be 
attended with acontinuous cost of fuel and may at 
any time be removed to another locality. 

Under the statutes of Kansas, § 65, it is thus en- 
acted: ‘‘All water, steam or other mills whose owners 
or occupiers grind or offer to grind grain for toll or 
pay, are hereby declared public mills.”” Hence in the 
case of Burlington v. Beasley, 94 U. S. 310, the court 
decided that money appropriated to private individu- 
als to build a grist-mill was for a public work within 
the meaning of that section. Some cases come so near 
the line of public or corporate purposes and as has 
been said, make it difficult to determine what isa 
public purpose or need. This is illustrated by the 
case of Jenkins v. Andover, 103 Mass. 94. There it 
was decided that a municipal corporation had not the 
power, independently of the statute, nor could it take 
authority under the statute, to appropriate money to 
support a school as a public school, which was founded 
by a bequest vesting the order and superintendence 
in trustees, a majority of whom were to be chosen by 
the inhabitants, yet limited to be members of certain 
religious societies, and that the appropriation thus 
extended was not for a public purpose. Again the 
same principle was decided even where the town was 
authorized by a special act of the legislature to ap- 
propriate money to aid the Jefferson Liberal Insti- 
tute, a school of learning, upon the ground that they 
had no such power, because it was a private school 
not under the control of the town authorites, Curtis 
v. Whipple, 24 Wis. 350. The general principle pre- 
vails in these cases that the power of municipal cor- 
porations to appropriate money or to aid private en- 
terprises or purposes is limited by the use to which it 
isto be applied. The legislature cannot confer au- 
thority upon a municipality to appropiate money or 
raise it by taxation for any other purpose than for 
public purposes. In the case of State v. Osawkee, 14 
Kan. 418, a township sought to appropriate money for 
the purpose of relieving the poor farmers, and ob- 
tained authority from the legislature todoso. Judge 
Brewer held it was not for a public purpose, but was 
taxing the whole to aid one class. See tothe same 
effect Lowell v. Boston, 111 Mass. 455. This case was 
one resulting from the great Boston fire. The city of 
Boston by authority from the legislature had appro- 
priated large sums of money to aid in rebuilding the 
city. Likewise in the case of Feldman v. The City 
Council, 23 S. C. 57, fire bonds were issued to aid in 
restoring Charleston from the effects of fire. The 
court held in both cases that however calamitous, 
and great the public need, it was not a public or 
corporate purpose. To the same effect see Whaley v. 
Gaillard, 21 8. C. 560; Hx parte Lynch, 168. C. 32; 
Herndon v. Moore, 18 8. C. 339. In the case of Cole v. 
City of La Grange, 113 U. S. 1, it was held that the 
legislature of Missouri had no constitutional power to 
authorize the city to issue bonds as a donation to a 
private manufacturing corporation. Another case by 
way of distinction in lines drawn in different cases, is 
one where a municipal corporation appropriated 
money to construct a dam in a river, and improved 
the water power thereof, the idea being to use same 
for fire purposes. It was decided that the corporation 
could not control and manage water powers, as it was 
not in the scope of their corporate powers. Coates v. 
Campbell, 37 Minn. 498. See also to same effect, State 
v. Foley, 30 Minn. 350. For list of cases where money 
was appropriated and cases of taxation for legitimate 








392 


THE CENTRAL LAW JOURNAL 


No. 18 








public purposes, see Blanding v. Burr,13 Cal. 343, 
where it was held that the legislature may authorize 
a municipal corporation to pay claims invalid in 
law but equitable and just in themselves. Thomas 
v. Leland 24 Wend. 65, held that money given 
in aid of a canal was for a public purpose. Com’rs 
v. Hampshire, 13 Pick. 60; Layton v. City of 
New Orleans, 12 La. Ann. 515; People v. Flagg, 
11 Am. Law Reg. 80; Creighton v. Supervisors San 
Francisco, 4 Ch. Legal News, 58. Tothe contra effect 
see Leavenworth Co. v. Miller, 7 Kan. 479; Citizens 
Savings & Loan Association v. City of Topeka, 20 Wall. 
665. The constitutional limitation of the legislature 
empowering municipal corporations to appropriate 
funds to aid private or public objects is well illus- 
trated in the case of Mather v. City of Ottawa, 114 Ill. 
659. There also the city aided a private corporation 
under authority of the legislature, to develope water 
power at the junction of two rivers flowing through 
the city and its vicinity, for the ultimate purpose of 
obtaining use therefrom for its water-works. The 
court held that the power was void because it could 
not control water powers already controlled by a 
private corporation for manufacturing purposes. 
None will seriously contend that the power of a State 
to tax, or the granting the power to municipal corpo- 
rations to appropriate money which, of course, 
implies the raising of same by taxation is not limited 
by the uses to which the proceeds may be devoted. A 
leading case is Sharpless v. Mayor of Philadelphia, 21 
Pa. St. 160. See also Olcott v. Supervisors, 16 Wall. 672. 
The legislature is as much restricted in the granting 
of the power as a municipality is in the exercise of the 
grant for other than purely public purposes. For 
other authorities bearing upon the question involved 
see Weismer v. Douglas, 64 N. Y. 91, where it was held 
that a city could not appropriate its funds to sub- 
scribe for stock of a private corporation. See also In 
re Eureka Co., 96 N. Y. 42. Bissell v. Kankakee, 64 
N. Y. 249, is a case where it was held that a city in at- 
tempting to borrow money for the purpose of donat- 
ing money to a private corporation was acting beyond 
the score ofits power. In English v. People, 96 Ill. 
566, precisely the same question was decided. 
See also Central Branch Union Pacific R. Co. v. 
Smith, 23 Kan. 745; Whiting v. Railroad Co., 50 Wis. 
67. Ina Rhode Island case, Austin y. Coggeshall, 
9 Cent. L. J. 366, it was held that an appropriation 
of money to entertain official visitors was invalid 
and injunction would issue to restrain payment of 
same. 








THE NEW FEDERAL JUDICIARY ACT. 


SECTION 1. That there shall be appointed by the 
President of the United States, by and with the ad- 
vice and consent of the senate, in each circuit an addi- 
tional circuit judge, who shall have the same qualifi- 
cations, and shall have the same power and 
jurisdiction therein that the circuit judges of the 
United States, within their respective circuits, now 
have under existing laws, and who shall be entitled to 
the same compensation as tne circuit judges of the 
United States in their respective circuits now have. 

§ 2. That there is hereby created in each circuit a 
circuit court of appeals, which shall consist of three 
judges, of whom two shall constitute a quorum, and 
which shall be a court of record with appellate juris- 
diction, as is hereafter limited and established. Such 
court shall prescribe the form and style of its seal and 








the form of writs and other process and procedure as 
may be conformable to the exercise of its jurisdiction 
as shall be conferred by law. It shall have the ap- 
pointment of the marshal of the court with the same 
duties and powers under the regulations of the court 
as are now provided for the marshal of the Supreme 
Court of the United States, so far as the same may be 
applicable. The court shall also appoint a clerk, who 
shall perform and exercise the same duties and powers 
in regard to all matters within its jurisdiction as are 
now exercised and performed by the clerk of the Su- 
preme Court of the United States, so far as the same 
may be applicable. The salary of the marshal of the 
court shall be twenty-five hundred dollars a year, and 
the salary of the clerk of the court shall be three thou- 
sand dollars a year, to be paid in equal proportions 
quarterly. The costs and fees of the Supreme Court 
now provided for by law shall be costs and fees in the 
circuit courts of appeals; and the same sball be ex- 
pended, accounted for and paid over to the treasury 
department of the United States, in the same manner 
as is provided in respect of the costs and fees in the 
supreme court. 

The court shall have power to establish all rules and 
regulations for the conduct of the business of the court 
within its jurisdiction as conferred by law. 

§ 3. That the chief justice and the associate 
justices of the supreme court § assigned to 
each circuit, and the circuit judges within each 
circuit, and the several district judges within each 
circuit, shall be competent to sit as judges of the 
circuit court of appeals within théir respective circuits 
in the manner hereinafter provided. In case the chief 
justice or an associate justice of the supreme court 
should attend at any session of the circuit court of 
appeals he shall preside, and the circuit judges in at- 
tendance upon the court in the absence of the chief 
justice or associate justice of the supreme court shall 
preside in the order of the seniority of their respective 
commissions. 

In case the full court at any time shall not be made 
up by the attendance of the chief justice or an asso- 
ciate justice of the supreme court and circuit judges, 
one or more district judges within the circuit shall be 
competent to sit in the court according to such order 
or provision among the district judges as either by 
general or particular assignment shall be designated 
by the court: Provided, that no justice or judge be- 
fore whom a cause or question may have been tried or 
heard in a district court, or existing circuit court, 
shall sit on the trial or hearing of such cause or ques- 
tion in the circuit court of appeals. A term sball be 
held annually by the circuit court of appeals in the 
several judicial circuits at the following places: In 
the first circuit, in the city of Boston: in the secord 
circuit, in the city of New York; in the third circuit, 
in the city of Philadelphia; in the fourth circuit, in 
the city of Richmond; in the fifth circuit, in the city 
of New Orleans; in the sixth circuit,in the city of 
Cincinnati; in the seventh circuit in the city of Chi- 
cago; in the eighth circuit, in the city of St. Louis; in 
the ninth circuit, in the city of San Francisco, and in 
such other places in each of the above circuits as said 
court may from time to time designate. The first 
terms of said courts shall be held ont he second Mon- 
day in January, eighteen hundred and ninety one, 
and thereafter at such times as may be fixed by said 
courts. 

§4. That no appeal, whether by writ of error or 
otherwise, shall hereafter be taken or allowed from 
any district court tothe existing circuit courts, and 
no appellate jurisdiction shall hereafter be exercised 
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or allowed by said existing circuit courts, but all ap- 
peals by writ of error or otherwise, from said district 
courts shall only be subject to review in the Supreme 
Court of the United States orin the circuit court of 
appeals hereby established, as is hereinafter provided, 
and the review, by appeal, by writ of error or other- 
wise, from the existing circuit courts shall be had 
only in the Supreme Court of the United States or-in 
the circuit courts of appeals hereby established ac- 
cording to the provisions of this act regulating the 
same. 

§5. That appeals or writs of error may be taken 
from the district courts or from the existing circuit 
courts direct to the supreme court in the following 
cases: 

In any case in which the jurisdiction of the court is 
in issue; in such cases the question of jurisdiction 
alone shall be certified to the supreme court from the 
court below for decision. 

From the final sentences and decrees in prize 
causes. 

In cases of conviction of a capital or other infamous 
crime. 

. Im any case that involves the construction or appli- 
cation of the constitution of the United States. 

In any case in which the constitutionality of any law 
of the United States, or the validity or construction of 
any treaty made under its authority, is drawn in 
question. 

In any case in which the constitution or law of a_ 
State is claimed to be in contravention of the consti- 
tution of the United States. 

Nothing in this act shall affect the jurisdiction of 
the supreme court in cases appealed from the highest 
court of a State, nor the construction of the statute 
providing for review of such cases. 

§ 6. That the circuit courts of appeals established 
by this act shall exercise appellate jurisdiction to re- 
view by appeal or by writ of error final decision in the 
district court, and the existing circuit courts in all 
cases other than those provided for in the preceding 
section of this act, unless otherwise provided by law, 
and the judgments or decrees of the circuit courts of 
appeals shall be final in all cases in which the juris- 
diction is dependent entirely upon the opposite par- 
ties to the suit or controversy, being aliens and _citi- 
zens of the United States or citizens of different 
States; also in all cases arising under the patent laws, 
under the revenue laws, and under the criminal laws 
and in admiralty cases, excepting that in every such 
subject within its appellate jurisdiction the circuit 
court of appeals at any time may certify to the Su- 
preme Court of the United States any questions or 
propositions of law concerning which it desires the 
instruction of that court for its proper decision. And 
thereupon the supreme court may either give its in- 
struction on the questions and propositions certified 
to it, which shall be binding upon the circuit courts 
of appeals in such case,or it may require that the 
whole record and cause may be sent up to it for its 
consideration, and thereupon shall decide the whole 
matter in controversy in the same manner as if it had 
been brought there for review by writ of error or 
appeal. 

And excepting also that in any such case as is here- 
inbefore made final in the circuit court of appeals, it 
shall be competent for the supreme court to require, 
by certiorari or otherwise, any such case to be eerti- 
fied to the supreme court for its review and determin- 
ation with the same power and authority in the case 
as if it had been carried by appeal or writ of error to 
the supreme court. 





In all cases not hereinbefore in this section made 
final, there shall be of right an appeal or writ of error 
or review of the case by the Supreme Court of the 
United States where the matter in controversy shall 
exceed one thousand dollars besides costs. But no 
such appeal shall be taken or writ of error sued out 
unless within one year after the entry of the order, 
judgment or decree sought to be reviewed. 

§7. That where, upona hearing in equity ina dis- 
trict court, or in an existing circuit court, an injunc- 
tion shall be granted or continued by an interlocutory 
order or decree, in a cause in which an appeal from a 
final decree may be taken under the provisions of this 
act to the circuit court of appeals, an appeal may be 
taken from such interlocutory order or decree grant- 
ing or continuing such injunction to the circuit court 
of appeals: Provided, That the appeal must be taken 
within thirty days from the entry of such order or de- 
cree, and it shall take precedence in the appellate 
court; and the proceedings in other respects in the 
court below shall not be stayed unless otherwise or- 
dered by that court during the pendency of such ap- 
peal. 

§ 8. That any justice or judge who, in pursuance of 
the provisions of this act, shall attend the circuit 
court of appeals held at any place other than where 
he resides shall, upon his written certificate, be paid 
by the marshal of the district in which the court shall 
be held his reasonable expenses for travel and attend- 
ance, not to exceed ten dollars per day, and such pay- 
ments shall be allowed the marshal inthe settlement 
of his accounts with the United States. 

§9. That the marshals of the several districts in 
which said circuit court of appeals may be held shall, 
under the direction of the attorney-general of the 
United States, and with his approval, provide such 
rooms in the public buildings of the United States as 
may be necessary, and pay all incidental expenses of 
said court, including criers, bailiffs and messengers: 
Provided however, That in case proper rooms cannot 
be provided in such buildings, then the said marshals, 
with the approval of the attorney -general of the United 
States, may from time to time lease such rooms as 
may be necessary for such courts. That the marshals, 
criers, clerks, bailiffs and messengers shall be allowed 
the same compensation for their respective services as 
are allowed for similar services in the existing circuit 
courts. 

§ 10. That whenever on appeal or writ of error or 
otherwise a case coming directly from the district 
court or existing circuit court shall be reviewed and 
determined in the supreme court the cause shall be 
remanded to the proper district or circuit court for 
further proceedings to be taken in pursuance of such 
determination. And wheneveron appeal or writ of 
error or otherwise a case coming from a circuit court 
of appeals shall be reviewed and determined inv the 
supreme court the cause shall be remanded by the su- 
preme court to the proper district or circuit court for 
further proceedings in pursuance of such determiva- 
tion. Whenever on appeal or writ of error or other- 
wise acase coming from a district or circuit court 
shall be reviewed and determined in the circuit court 
of appeals is a case in which the decision in the circuit 
court of appeals is final such cause shall be remanded 
to said district or circuit court for further proceedings 
to be there taken in pursuance of such determination. 

§ 11. That no appeal or writ of error by which any 
order, judgment or decree may be reviewed in the 
circuit courts of appeals under the provisions of this 
act shall be taken orsued out except within six months 
after the entry of the order, judgment or decree sough 
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to be reviewed: Provided however, That in all cases 
in which a lesser time is now by law limited for ap- 
peals or writs of error such limits of time shall apply 
to aquest or writs of error in such cases taken to or 
sued out from the circuit courts of sppeet. And all 
provisions of law now in force regulating the methods 
and system of review, been og a pene or writs of er- 
ror, shall regulate the methods and system of appeals 
and writs of error provided for in this act in respect 
of the circuit courts of appeals, including all provis- 
ions for bonds or other securities to required and 
taken on such appeals and writs of error, and any 
judge of the circuit courts of appeals, in respect of 
cases brought or to be brought to that court, shall 
have the same powers and duties as to the allowance 
of appeals or writs of error, and the conditions of such 
allowance, as now z law belong to the justices or 
judges in respect of the existing courts of the United 
States respectively. 

§ 12. That the circuit court of appeals shall have 
the powers specified in section seven hundred and 
= of the Revised Statutes of the United 

tates. . 

§ 13. Appeals and writs of error may be taken and 
prosecuted from the decisions of the United States 
court in the Indian Territory to the Supreme Court 
of the United States or to the circuit court of appeals 
in the eighth circuit, in the same manner and under 
the same regulations as from the circuit or district] 
courts of the United States, under this act, 

§ 14. That section six hundred and ninety-one of the 
Revised Statutes of the United States and section 
three of an act entitled “‘An act to facilitate the dis- 
position of cases in the supreme court, and for other 
ems ne approved Febuary sixteenth, eighteen 

undred and seventy-five, be and the same are hereby 
repealed. And all acts and parts of acts relating to 
appeals or writs of error inconsistent with the provis- 
ions for review by appeals or writs of error in the 
preceding sections five and six of this act are hereby 
repealed. 

15. That the circuit court of appeal in cases in 
which the judgments of the circuit courts of appeal 
are made final by this act shall have the same appel- 
late jurisdiction by writ of error or appeal to review 
the jndgments, orders and decrees of the supreme 
courts of the several territories as by this act they 
may have to review the judgments, orders and decrees 
of the district court and circuit courts; and for that 
purpose the several territories shall by orders of the 
supreme court, to be made from time to time, be as- 
signed to particular circuits. 
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1. ADMINISTRATION—Power of Executors.—Under Gen. 
St. Ky. ch. 113, § 28, where a will which appoints execu- 
tors, and gives them full power to sell and convey tes- 
tator’s land, is duly probated, and the executors 
qualify, their deed will vest a perfect title to the land, 
though the time within which an appeal from the de- 
cree of probate may be taken is not yet expired.—Reed 
v. Reed, Ky., 15S. W. Rep. 525. 


2. ADVERSE PossESssION—Color of Title.—The fact that 
land is the separate property of a married woman does 
not prevent a deed from her husband becoming color 
of title.—McDonough v. Jefferson County, Tex., 158. W. 
Rep. 490. 


3. APPEAL—Justice.—On appeal from justice’s court, a 
motion to dismiss because the transcript was not filed 
by the first day of the second term is too late if not 
made during that term, the transcript having been filed 
before the making of the motion.—@ul/, etc. R. Co. v. 
Conerty, Tex., 15 8. W. Rep. 504. 


4, APPEAL—Question of Law.—An appeal on behalf of 
defendant town does not lie from the refusal of the 
court to vacate a judgment for damages for land taken 
for a highway on the ground that defendant has not 
taken possession of the land, since a question of fact, 
and not of law, is thereby presented.—Fay v. Upton, 
Mass., 26 N. E. Rep. 998. na 


5. APPEAL—Record.—The abstract of the record re- 
quired by the rules of court is not a compliance with 
the requirements of Rev. St. Mo. 1879, § 3773, that each 
party shall make out and furnish the court with a clear 
and concise statement of the case.— Martin v. Nugent, 
Mo., 15 8. W. Rep. 422. 


6. APPEAL—Waiver.—Where, on appeal from an order 
disallowing part of the award of arbitrators, appellants 
do not argue their exceptions or appeal, but ask affirm- 
ance of the judgment they waive any questions of law 
that may have been brought up.—James v. Witnchester, 
Mass., 26 N. E. Rep. 997. 


7. ATTACHMENT— Affidavit. — Affidavit not actually 
sworn to and informally executed is insufficient, and a 
levy based on an attempted amendment to such sup- 
posed affidavit is void as to subsequent attaching 
creditors.—Carlisle v. Gunn, Miss., 8 South. Rep. 743. 


&8. ASSAULT AND BATTERY—Damages — Justification.— 
In an action for damages for assault and battery the 
fact that plaintiff used abusive language to defendant 
is competent evidence, and the admission in evidence 
of the words used, when called for by plaintiff's coun- 
sel on redirect examination, is not prejudicial, as their 
effect‘could only be to show provocation.—<Kent v. Cole, 
Mich., 48 N. W. Rep. 168. 


9. ATTACHMENT—Bond—Estoppel.—In an action on an 
undertaking given in an attachment suit fer discharge 
of the property, defendant and his sureties are estopped 
to deny the regularity of the attachment.—Billingsly v. 
Harris, Wis., 48 N. W. Rep. 108. 


10. ATTACHMENT—Lien — Mortgage. — Under Mansf 
Dig. Ark. §§ 325, 4743, when the inchoate lien of an at- 
tachment is perfected by levy, it wili take precedence 
of the lien of a mortgage executed before the order of 
attachment comes to the hands of the officer, but not 
recorded till afterwards.—Cross v. Fombey, Ark., 158. W. 
Rep. 461. 


ll. ATTACHMENT—Redemption by Creditors.—One who 
has brought a suit upon a contract, express or implied, 
for the payment of money only, and has attached the 
real estate of the defendant, is “‘a creditor having a 
lien,” within the meaning of Gen. St. 1878, ch. 66, § 323, 
and chapter 81, § 16, relating to the redemption of real 
estate.— Atwater v. Manchester Savings Bank, Minn., 48 N. 
W. Rep. 187. 


12, ATTACHMENT—Service—Return.—In an attachment, 
asubstituted service, on the ground that defendant 
cannot be found, made seven days before the return- 
day of the writ, confers no jurisdiction, since the officer 
has another day in which to make personal services 
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under How. St. Mich. § 6840.—Hubbel v. Rhinesmith, Mich., 
48 N. W. Rep. 178. 

13. ATTORNEY—Admission of Minor.—The statute, re- 
quiring applicants for admission to the bar to be 21 years 
of age is not repealed or {modified by Mansf. Dig. Ark- 
§ 1862, giving the circuit courts power to authorize an 
infant to do business as an adult.—Zz parte Coleman, 
Ark. 15 8. W. Rep. 470. 

14. Banxs—Collections—Set-off.—The plaintiff in error 
received for collection a negotiable promissory note, 
unindorsed, with instructions to remit the proceeds, 
when collected, to the payee. Before the money was 
collected, the bank voluntarily, paid to a third party a 
note given by a partnership of which the payee was a 
member. In an action against the bank to recover the 
money collected by it, held, that the bank was not en- 
titled to set off the amount of the firm note against the 
money collected.—Commercial State Bank v. Rowland, 
Neb., 48 N. W. Rep. 149. 

14. BASTARDY—Bond—Forfeiture.—Money collected on 
a forfeited bail-bond given by defendant in bastardy 
proceedings as required by Code Ala. §§ 4844, 4849, 
cannot be held as a part of the fine and forfeiture 
fund where it does not appear whether or not a 
trial was had, orthe child is living, or the parents inter- 
married, or any part of the money has been paid to the 
child.— Shows v. Solomon, Ala., 8 South Rep. 713. 

16. CARRIERS—Ejection of Trespasser.—The retention 
by arailway company of an employee whose acts caused 
an injury to another does not impose on the company 
a liability for such injuries which otherwise would not 
exist, nor constitute a ratification of his wrongful act.— 
Gulf, etc. R. Co. v. Kirkbride, Tex., 15 8. W. Rep. 495. 

17 CARRIERS—Live Stock Shipments—Contract.—Con- 
tract, signed by the shipper, binds him, in the absence 
of fraud or misrepresentation, whether he read it or not. 
— Western Railway of Ala. v. Harwell, Ala., 8 South. Rep. 
649. 

18. CARRIERS—Loss of Freight.—A shipper is not justi- 
fied in refusing to receive goods carried for him by rail 
because one of a number of boxes is missing, and, the 
goods tendered having been sold according to law to 
pay freight and storage charges, he cannot recover 
their value.— Gul/, etc. Ry. Co. v. Booton, Tex., 158. W. Rep. 
502. 

19. CARRIERS — Passengers — Presumption of Negli- 
gence.—Where a passenger is injured, while riding in 
the caboose of a freight train, by the engine and rest of 
the train, which had been severed from the caboose, 
coming back against it with such force as to throw the 
passenger down, the law presumes, in the absence of 
all explanation, that the injury was caused by the com- 
pany’s negligence.— Georgia Pac. Ry. Co. v. Love, Ala.,8 
South. Rep. 714. 

20. CARRIERS—Passengers—Persona!l Injuries.—Plaint- 
iff’s wife having been carried by the depot, and put off 
500 yards beyond, which is alleged to have caused her 
sickness, plaintiff has the burden of proving that the 
sickness resulted from the act of the carrier.—Gul/, etc. 
R. Co. v. Heod, Tex., 15 8. W. Rep. 504. 

21, VARRIERS OF PASSENGERS — Assaults.—In a suit 
against a railway company for an assault by a brake- 
man on a passenger, the court having charged that 
there could be no recovery unless the assault was wan- 
ton and malicious, the company cannot complain of a 
charge that, in the event ot a verdict for the plaintiff, 
the jury should award him such a sum as they might 
think fair and reasonable.—St. Louis ¢ S. F. Ry. Co. v. 
Blackburn, Ark., 15 8S. W. Rep. 469. 

22. CARRIERS OF PASSENGERS—Boarding Moving Train. 
—In an action against a railroad company for injuries 
sustained by a passenger while attempting to board a 
moving train, defendant is liable where it appears that 
the train, instead of coming to a full stop at the station, 
as it should have done, merely slacked its speed to the 
rate of about two miles per hour; though plaintiff may 
have been guilty of contributory negligence in attempt- 
ing to board the moving train.— Montgomery ¢ E. Ry, 
Co. v. Stewart, Ala.,8 South. Rep. 708. 





23. CARRIERS OF PASSEXGERS — Street Railroads. — 
Street railroad companies are under cbligations to carry 
their passengers safely and properly, to treat them re- 
spectfully. They must protect their passengers, not 
only from violence and insults of strangers, but a for- 
tiori, against the violence and insults of their own serv- 
ants.—Lafitev. New OrleansCity § L. R. Co.,La., 8 South. 
Rep. 701. 

24. CHATTEL MORTGAGES -Mortgagee.—W here a chattel 
mortgage fixes no time when it is to become due and 
payable, and contains a clause under which the mort- 
gagees have the right to take possession of the property 
whenever they consider their claim in jeopardy, it is 
not necessary for the mortgagees to formally declare 
the mortgage due before they demand possession from 
an unsecured creditor who has attached the property. 
—McGraw v. Bishop, Mich., 48 N. W. Rep. 167. 

25. COMMUNITY PROPERTY-Creditors and Heirs.-W here 
a husband dies leaving a second wife an unsettled es- 
tate held by him in community with the first wife, the 
creditors of such estate are entitled to the whole of the 
of the first wife’s share to the extent of their debts, in 
preference to the heirs of the first marriage, and under 
Rev. St. Tex., art. 2164.—Hoffman v. Hoffman, Tex., 15 8. 
W. Rep. 471. 

26. CONSTITUTIONAL Law —Interstate Commerce.—A 
city ordinance, prohibiting any railroad company from 
allowing the sale of fruit, vegetables, or perishable 
freight arriving in the city over its lines from cars on 
the tracks, from any platform, shed, or building at the 
depot on the grounds of the company, is, where the 
merchandise affected largely comes from other States, 
an interference with interstate commerce.—Speliman v. 
City of New Orleans, U. 8. C. C. (La.), 45 Fed. Rep. 3. 

27. CONSTITUTIONAL LAW — Interstate Commerce. — 
Tug boats employed in towing vessels engaged in in- 
terstate commerce into and through the harbor of 
Chicago and along the Chicago river, thereby assisting 
such vessels to begin and end their voyages to other 
States, are engaged in interstate commerce.— Harmon v. 
City of Chicago, Ill., 26 N. E. Rep. 697. 

28. CONSTITUTIONAL Law—Seizure of Gaming Tools.— 
Const. Mich, art. 6, § 26,does not make it unlawful for 
the police to invade without a warrant a room open to 
the public and seize material for running a policy-shop, 
prohibited by law.—People v. Hess, Mich., 48 N. W. Rep. 
181. 

29. CONTRACT—Damages.—Though an agreement not 
to engage in busi in competition with the plaintiff 
is broken by the defendant causing it to be believed 
that he is a member of a competing firm,the damages 
would not include all loss of business caused by the 
competition of that firm.—Daniels v. Brodie, Ark., 15 8. 
W. Rep. 467. 

30. CONTRACTS — Parol Evidence — Mortgages. — De- 
fendant sold plaintiff a house and gr.ve bond, with 
sureties conditioned that he should remove it by a cer- 
tain time to a lot owned by plaintiff: Held, that there 
was no ambiguity in the bond to warrant the introduc- 
tion of evidence to show thatthe landon which the 
house was situatcd was mortgaged, and the bond was 
given to bind defendant and his sureties for failure to 
remove the house against the protest of the mortgagee. 
— Vann v. Lunsford, Ala., 8 South. Rep. 719. 

31. CONTRACT — Performance — Reasonable Time. — 
Where no time is expressed in an executory contract 
for its performance, the law implies that it shall be 
performed in a reasonable time.— Whiting v. Gray, Fla., 
§ South. Rep. 726. 

32. CONTRACT OF INDEMNITY.—A contract that the 
parties to it, being stockholders in the H. Co., will in- 
demnify those who are or become indorsers of the 
paper of said company in the proportion of each stock- 
holder’s ownership of stock, is not an “instrument for 
the payment of money” within the meaning of section 
2675, Rev. St. Wis.— Taylor v. Coon, Wis., 48 N. W. Rep. 
123. 

83. CONVERSION.—The owner of a farm is guilty of a 
conversion who forbids an outgoing tenant taking his 
property from the premises except on paying a de- 
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mand which is not a lien.— Voss v. Bassett, Tex., 155. W. 
Rep. 503. 

34. CORPORATION — Notes Executed by President.— 
Parol evidence is not admissible to charge a corpora- 
tion on a negotiable note, signed by its president in his 
own name, with nothing on the face of the note to in- 
dicate the capacity in which he signed.—Sparks v. De- 
spatch Transfer Co., Mo., 15 8. W. Rep. 417. 

35. CORPORATION — Preference—Fraudulent Convey- 
ances. — Directors of an embarrassed corporation, 
holding claims against it which they wished to protect, 
had the notes of the company payable to themselves 
drawn and antedated, and procured them to be dis- 
counted Ly defendant bank. They then caused to be 
executed a deed of trust conveying all the assets of the 
company as security for these notes, among others: 
Heid, in a proceeding by unsecured creditors to set it 
aside, that, being a security for debts upon which the 
directors were themselves liable as indorsers, it was in 
effect a preference to themselves, and fraudulent and 
yvoid.—Consolidated Tank Line Co.v. Kansas City Varnish 
Co., U. 8. C. C. (Mo.), 45 Fed. Rep. 7. 

36. COUNTIES—Ultra Vires—Exemption from Taxation. 
-— Under Const. Tenn. art. 2, § 28, providing that all 
property shall be taxed, etc., a contract by a 
county court, by which it agrees for a term of years to 
exempt from county taxes a railroad thereafter to be 
built, is ultra vires and void.—Nashvrille ¢ K. R. Co. v. 
Wilson County, Tenn., 15S. W. Rep. 446. 

37. CouNTY JUDGES—Liabilities on Bond.—Under Gen. 
St. Ky. ch. 48, art. 1, § 14, the county judge is lable on 
his bond, not only for a malicious or corrupt abuse of 
discretion, but also for negligence in making the an- 
nual inquiry, and for failing to require additional secu- 
rity when at any time he has reason to believe that 
the sureties are insolvent or in failing circumstances.— 
Cosby v. Commonwealth, Ky., 15 8. W. Rep. 514. 

38. COUNTY WARRANTS—Limitations.— The rule that, 
under Gantt’s Dig. Ark. § 610, as to county warrants the 
statute of limitations will not run against them when 
presented in payment of taxes, does not apply to such 
warrants when presented for payment in money.— 
Crudup v. Ramsey, Ark., 15 8. W. Rep. 458. 

89. COVENANTS—Seisin—Breach.—A covenant of seisin 
in a warranty deed of vacant and unoccupied land is 
broken by the recording of a tax deed issued to a third 
person on a tax sale certificate outstanding when the 
warranty deed was executed, as the recording of a tax- 
deed on vacant land vests the grantee with the con- 
structive possession.—Daggett v. Reas, Wis., 48 N. W. 
Rep. 127. 

40. COVENANT OF WARRANTY—Consideration.—W here 
land is conveyed with covenant of warranty to a 
trustee, who pays nothing for it, and has no beneficial 
interest in it, and who in execution of his trust con- 
veys, also with covenants of warranty, to a third 
person, to whom his grantor has sold it, he thereby 
executes his grantor’s contract, and the cunsideration 
of his deed, which fixes the limit of his liability on his 
covenants, is the price paid by the third person to his 
grantor.—Barnett v. Hughey, Ark., 15 8. W. Rep. 464. 

41. CRIMINAL Law—Bigamy—Evidence.— A conviction 
for bigamy cannot be sustained whereit appears that 
the first marriage was not performed in accordance 
with statutory requirements, and there is no evidence 
of subsequent cohabitation of the parties.—People v. 
Mc Quaid, Mich., 48 N. W. Rep. 161. 

42. CRIMINAL Law—Larceny — Possession.—The pos- 
session of stolen property soon after the theft may be 
sufficient to warrant a conviction if no facts appear in 
evidence to repel the presumption of guilt.— Grentz- 
inger v. State, Neb., 48 N. W. Rep. 148. 

43. CRIMINAL PRACTICE — Committing Magistrates.— 
Under Rev. St. Wis. § 4809, providing that, where an 
accused person makes oath that the magistrate before 
whom he is brought for preliminary examination is not 
impartial in the matter, such magistrate shall transmit 
the papers to the nearest qualified magistrate, the first 
magistrate isthe proper person to determine who is 





the nearest magistrate, and his determination is con- 
clusive.— Martin v. State, Wis., 48 N. W. Rep. 119. 

44. CRIMINAL PRACTICE— Embezzlement.—Code Pub. 
Gen. Laws Md. art. 27, § 75, providing that an employee 
embezzling money from his employer shall be deemed 
to have feloniously stolen the same, and fixing a pun- 
ishment therefor, makes the offense larceny, and an 
indictment under it, which does not allege the owner- 
ship of the property embezzled, is demurrable.—State v. 
Tracey, Md., 21 Atl. Rep. 366. 

45. DEED—Condition Subsequent.— A condition in a 
deed conveying land to one for life, with remainder to 
his heirs, prohibiting a conveyance of the land during 
the life-time of the tenant for life, is a condition subse- 
quent, and can be enforced only by the grantor and his 
heirs.—Hayward v. Kinney, Mich., 48 N. W. Rep. 170. 

46. DEED—Delivery.—Evidence held not sufficient to 
establish delivery of the deed.—Zbersole v. Rankin, Mo., 
15 8S. W. Rep. 422. 

47. DEED—Fixtures.—Fence-rails piled on the land at 
the time of its sale do not pass by the deed, thoug! they 
had previously been in a fence on the land for nearly 50 
years.—Harris v. Scovel, Mich., 48 N. W. Rep. 173. 

48. DESCENT AND DISTRIBUTION.—In the Kentucky 
statute exempting out of a decedent’s estate in favor of 
his widow certain specified articles of personalty if on 
hand, and, if not, their value in “other property or 
money,” the words “other property” ,refer to personal 
property only.—Bowling’s Adm’x v. Shepherd, Ky.,15 8. 
W. Rep. 527. 

49. EJECTMENT—Tax-title Holder.— The defendant’s 
grantor claimed under a tax-deed duly recorded. Be- 
fore conveying to the defendant, the grantor had 
executed a written lease of the entire tract, part of 
which only was inclosed. The tenant was in posses- 
sion, and his term had not expired when ejectment was 
brought against the defendant. In an amended peti- 
tion the plaintiff sought to recover that part of the land 
which was not inclosed: Held, that the possession of 
the tenant extended to the entire tract covered by his 
lease, and that plaintiff could recover no part of it un- 
der 2 Wag. St. Mo. 1872, p. 1207, § 222.—Callahan v. Davis, 
Mo., 15 8. W. Rep. 433. 

50. ELECTION—Contest.—The term “canvass,” as used 
in section 1489, Comp. Laws, which provides that “any 
candidate or person claiming the rightto hold an of- 
fice contested, or any elector of the proper county 
desiring to contest the validity of an election or the 
right of any person declared duly elected to an office in 
said county, shall give notice thereof within twenty 
days after the canvass of the votes for such election,” 
construed to include the decision of a tie vote by the 
clerk or auditor.—Bowler v. Eisenhood, 8. Dak., 48 N. W. 
Rep. 136. 

51. ELECTION IN LIEU OF DOWER.— Owner of land 
died leaving nodescendants. His widow remarried and 
joined her second husband in a deed purporting to con- 
vey the fee with covenants of warranty, after which 
she made her election in lieu of dower: Held, that the 
title acquired thereby did not inureto the benefit of 
her grantees.—Brawford v. Wolfe, Mo., 15 8. W. Rep. 426. 


52. EMINENT DOMAIN—Damages.—In proceedings by a 
railroad company to condemn land on which it had 
previously entered and constructed its road, with the 
knowledge of the owner and without active opposition 
from him, the company cannot complain because the 
commissioners awarded damages based on the value of 
the land at the time of the proceedings, instead of the 
value at the time of the company’s entry.—Chicago, etc. 
R. Co. v. Randolph Town site Co., Mo., 158. W. Rep. 437. 


53. Equiry—Rescission of Contracts.—Upon the facts 
the transaction was a conveyance on condition that L, 
his heirs or assigns, should support plaintiff during her 
life; and, where L’s heirs had neglected and refused to 
provide plaintiff with necessaries, a court of equity 
would annul the conveyance and agreement, and do 
equity between the parties as to rents and improve- 
ments.—Morgan v. Loomis, Wis., 48 N. W. Rep. 109. 
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54. ESTOPPEL— Acceptance of Order.—One who at- 
tends a meeting of the city council with knowledge of 
the fact that it has audited his claim against the city at 
a designated sum, and who makes no objection or pro- 
test against the passage of a resolution directing the 
recorder to draw an order in his favor for that sum in 
payment of the claim, and who accepts such order, 
and draws the money on it, is estopped from suing the 
city on the same claim.—Davey v. City of Big Rapids, 
Mich., 48 N. W. Rep. 178. 

55. ESTOPPEL — Contracts — Consideration.~-Defend- 
ant gave plaintiff his note under an agreement by which 
plaintiff was to securethe sale of land to him at a 
cheaper price than defendant could obtain it for. 
Plaintiff negotiated for the purchase, and gave defend - 
ant an order for the deed, which defendant used 
after he had ascertained that he could himself have 
bought the land atthe same price. Held, that defend- 
ant, by using, ratified his agreement, and could not 
ufterwards set up wapt of consideration for the note.— 
Shephard v. Gibs, Mich.,48 N. W. Rep. 179. 

56. EVIDENCE—Offers of Compromise.—In an action for 
damages for injuries sustained through the negligence 
of defendant, evidence that defendant, made an offer 
of compromise is incompetent, and it is error to in- 
struct the jury that they may consider it.—Montgomery 
v. Allen, Micn., 48 N. W. Rep. 153. 

57. EXECUTORS AND ADMINISTRATORS. — Executors 
have no power to mortgage land of their testator to se- 
cure a debt due from his estate.—Smithwick v. Kelly, Tex., 
15 8. W. Rep. 486. 

58. EXECUTORS DE SON TORT—Rights of Creditors.— 
Under the probate system of Missouri there can be no 
executor de son tort, and a creditor of a decedent can- 
not recover his debt from one who wrongfully appro- 
priates and converts to his own use the assets of the 
estate.—Rozell v. Harmon, Mo., 158. W. Rep. 432. 

59. EXEMPTIONS — Wife Head of Family.— Where a 
husband has absconded from the State, and the main- 
tenance and support of the family thereby devolve 
upon the wife, and it appears that neither she nor her 
husband is the owner of lands, subject to exemption as 
a homestead, she, as the head of the family, is entitled, 
in lieu thereof, to goods of the value of $500.— State v. 
Wilson, Neb., 48 N. W. Rep. 147. 


60. FEDERAL OFFENSE—Fraudulent Use of the Mails.— 
Under Rev. St. U.S § 5480, a person may be convicted 
who, representing himself to be the president of a pub- 
lishing company, falsely pretends by letters and circu- 
lars that he desires to employ agents to sell books, 
when in fact his sole purpose is to induce the agents to 
make deposits of money, which he intends to appro- 
priate to his own use.— United States v. Finney, U. 8. D. C. 
(Mo.), 45 Fed. Rep. 41. 


61. FEDERAL OFFENSE—Use of Mails For Lotteries.— 
Construction of the act of September 19, 1890, amending 
§ 3894, Rev. St. which makes criminal, Ist, depositing 
lottery matterin the mails, 2nd,knowingly causing such 
matter to be delivered by mail.— U. S.v. Horner, U. 8. D. 
C. (N. Y.), 44 Fed. Rep. 677. 

62. FRauDS—Statute of.—K and J agreed to build a 
house for defendant for a certain amount, and to fur- 
nish all the material. Plaintiffs sold them material on 
their order, and charged it on their books to the 
house relying for security, as they testified, on the lien 
law. Defendant, when the bill was presented, asked 
them to wait on him a while, but made no actual 
promiseto pay. Held, that there was no such a promise 
to pay the debt of K and Jas would take the case out 
of the statute of frauds.—Preston v. Zekind, Mich., 48 N. 
W. Rep. 180. 


63. FRauDs—Statute of-Contracts.-The obligation of a 
verbal agreement by a railroad company to maintain 
cattle-guards in consideration of aright of way over 
plaintiff's land is not a contract “not to be performed 
within one year from the making thereof,” within Mansf. 
Dig. Ark. § 3371.—Ark. Mid. Ry. Co.v. Whitley, Ark., 15 8. 
W. Rep. 465. 





64. FRAUDULENT CONVEYANCES.—A sale by one brother 
to another of his interest in land left them by their 
father cannot be set aside asin fraud of creditors, solely 
on account of the relationship of the parties, and be- 
cause after the sale they continue to live together on the 
land.—Milis v. Hunt, Ky., 15 8. W. Rep. 518. 

65. FRAUDULENT CONVEYANCES. — The husband of a 
partner, knowing that the firm was insolvent, made, on 
dissolution of the partnership, an agreement with it by 
which each partner took a certain amount of the part- 
nership property as exempt, and sold him the balance, 
taking his notes in payment, with the understanding 
that the notes, were to be applied to the partnership 
debts.—Held, that the sale was fraudulent as against 
creditors.—Beachman v. Koch, Ala., 8 South. Rep. 707. 

66. FRAUDULENT CONVEYANCES—Evidence.—W here the 
evidence shows thatthe entire stock of goods sold did 
not exceed in value the debt due the purchaser, it is 
proper to refuse to instruct the jury that, if the pur- 
chaser took a bill of sale purporting to convey the en- 
tire stock, when in fact he bought only enough to satis- 
fy his debt, the sale was fraudulent.— Waliis v. Schneider, 
Tex., 15S. W. Rep. 492. 

67. FRAUDULENT CONVEYANCES—Exempt Property.— 
As exempt property cannot be taken in satisfaction of 
debts, a mortgage thereof is not invalid because exe- 
cuted with intent to hinderand delay creditors.— Simms 
v. Phillips, Ark., 15 8. W. Rep. 461. 

68. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.—In an action of attachment, where a convey- 
ance is claimed by plaintiff to be fraudulent, itis error 
to refuse an instruction, that, if the claimant gave a 
valuable consideration to defendants for the property 
soid him, and did not know of their fraudulent pur- 
pose, and the circumstances known to him did not put 
him on inquiry, the sale is not fraudulent as,to him.— 
Le Page v. Slade, Tex., 15 8. W. Rep. 496. 

69. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.—Under Rev. St. Tex. 1879, art. 2465, one is 
charged with notice who has knowledge of such facts 
as would excite the suspicion of a man of ordinary 
prudence, and put him on ingquiry.—Scheuber v Wheeler, 
Tex., 158. W. Rep. 503. 

70. FRAUDULENT CONVEYANCES—Life Insurance Policy. 
—A voluntary transfer by an insolvent debtor to his 
wife and daughter, of an insurance policy on his own 
life, taken out by him for the benefit of his estate be- 
fore incurring debts, is void as to his creditors, and is 
not protected by How. St. Mich. § 4238.—Jonia County 
Sav. Bank v. McLean, Mich., 48 N. W. Rep. 159. 

71. GARNISHMENT — Trust Fund.—Upon the facts the 
fand herein in the hands of an attorney pending a com- 
promise, held, a trust fund not subject to garnishment 
by creditors prior to a compliance by all the parties 
with the conditions of the compromise. — Lackett v. 
Rumbaugh, U. 8. C. C. (N. C.), 45 Fed. Rep. 23. 

72. GUARANTY — Consideration — Acceptance.—W here 
the contract of guaranty for the safe return of samples 
furnished a traveling salesman recites that it is “an open 
and continuing one at all times to the amount of $1,000,” 
it will cover any shortage to that amount, although the 
salesman may have received and returned many times 
more than that amount of samples prior to the short- 
age.—Johnson v. Bailey, Tex., 158. W. Rep. 499. 

73. GUARDIAN AND WARD—Domicile.—Under Code Ala. 
§ 2370, providing that guardians must be appointed by 
the court of probate of the county in which the minor 
“resides” the minor’s residence is his legal domicile, 
which is the domicile of his parent at the time of his 
death.—Aligood v. Williams, Ala.,8 South. Rep. 722. 

74. Highways—User.—A road, which has been used as 
such by the public for 40 years. has become a highway 
by user, though it may not have been properly laid out 
by the highway commissioners.— Wayne County Sav. Bank 
v. Stockwell, Mich., 48 N. W. Rep. 174. 

75. HOMESTEAD-- Admeasurement to Widow.—Where 
the land out of which a widow’s homestead must be 
carved has been divided between the owners of the fee, 
no admeasurement of the homestead can be made with- 








398 


THE CENTRAL LAW JOURNAL 


No. 18 








out notice to the parties in interest, though the statute 
nowhere prescribes the procedure in setting out the 
homestead.— Miller v. Schenebly, Mo., 15 8. W. Rep. 435. 

76. HOMESTEAD—Creditors.—Under Gen. St. Ky. ch. 38, 
art. 13, § 16, where the debt existed prior to the purchase 
of the land, land claimed and occupied as a homestead, 
but bought on credit, may be subjected to payment of a 
subsequently created debt, to the extent of purchase 
money paid after the creation of the debt.— Mosely v- 
Bevins, Ky., 158. W. Rep. 527. 

77. HOMESTEAD — Mortgage to Wife. — Under Const. 
Tex. art. 16 § 50, a mortgage on the h tead e ted 
by the husband to the wife is void, and cannot be en- 
forced by her after his death.—_Madden v. Madden, Tex., 
158. W. Rep. 480. 

78. HUSBAND AND WIFE—Conveyances.— Under Gen. 
St. Ky. ch. 24, § 21, a deed of a wife’s land, acknowledged 
by her and her husband, but not delivered nor lodged 
for record, passes no title, though the purchase money 
has been paid to the husband.—Stamper v. Armstrong, 
Ky., 15S. W. Rep. 513. 

79. INTOXICATING LIQuORS—Constitutional Law.—The 
provision of section 8, Act 318, Pub. Acts Mich. 1887, that 
the principal in the bond required by that section shall 
not sell intoxicating liquors in any other place than 
that specified in the bond, without giving notice and 
executing another bond, is not unconstitutional.—Peo- 
ple v. Brown, Mich., 48 N. W. Rep. 158. 

80. INTOXICATING LIQUORS — License Fees. — Where 
money due a township for license to sell intoxicating 
liquors therein was, by mistake of the county treasurer, 
paid to a village in the township, the amount thus paid 
may be deducted by him from moneys due the village 
for liquor license subsequently accruing to it.— Village 
of Grosse Point v. Wayne County Treasurer, Mich., 48 N. W. 
Rep. 153. 

81. INTOXICATING LIQUORS — Prior Conviction. — Act 
Mich, June 28, 1887, by implication repeals a city ordi- 
nance regulating the sale of intoxicating liquors on the 
Sabbath day; and hence a-conviction for a sale on tbat 
day, in violation of the ordinance, is no bar to a prose- 
cution for the same sale under Act June 28, 1887.— People 
v. Furman, Mich., 48 N. W. Rep. 169. 

82. JUDGMENTS—Lien—Mistake in Name.—The omis- 
sion of the middle initial ina name on the judgment 
index;is fatal to a lien, as against a bona fide purchaser.— 
Crouse v. Murphy, Pa., 21 Atl. Rep. 358. 


83. JUDICIAL SALE—Redemption.—When a defendant 
bids in land sold on execution, but fails to pay the pur- 
chase money, and the land is resold under order of 
court, there is no right to redeem from the second sale, 
and no apprai t is ry.—McKee v. Stern’s 
Guardian, Ky., 158. W. Rep. 519. 

84. LANDLORD AND TENANT—Croppers.—An agreement 
by which the owner of land is to furnish stock and 
tools to persons who are to work the land under his di- 
rection, the crop to belong to the land owner until he 
is paid his share and all advances, does not establish 
the relation of landlord and tenant.—Bryant v. Pugh, 
Ga., 12 8. E. Rep. 927. 

85. LANDLORD AND TENANT—Recoupment.—A lessee, 
when sued by his lessor for rent reserved in a lease, 
may recoup against rent due any damages resulting to 
the lessee by reasor of a breach of any covenant ex- 
press or implied in the lease on the part of the lessor, 
but the damagesin sucha case must arise outofa 
breach of the same contract upon which the lessor 
sues.— Livingston v. L'Engle, Fla., 8South. Rep. 728. 

8. LEGATEES—Judgment,— Under Civil Code Ky. § 
434, a legatee or distributee is chargeable for the 
amount he has received, and not for his pro rata share 
only.—Ruble v. Bushnell, Ky., 15 8. W. Rep. 520. 

87. LIFE INSURANCE—Insurable Interest.—The bene- 
ficiary in an insurance policy may maintain an action 
thereon although he has no inaurable interest in the 
life of the assured, anda judgment against the com- 
pany does not preclude inquiry between the beneficiary 
and the legal representative of the assured as to the 











ultimate right to the proceeds of the policy.— Pacific 
Mut. Life Ins. Co. v. Williams, Tex , 15 8. W. Rep. 478. 

88. LIMITATIONS— Nuisance — Surface Water.—In an 
action against a railroad company for injuries caused 
by occasional overflows of surface water, which has 
been diverted from its natural channel by the construc- 
tion of defendant’s road, the statute of limitations does 
not begin to run from the construction of the road, but 
from the occurrence of each overflow.— Austin, etc. Ry. 
Co. v. Anderson, Tex., 158. W. Rep. 484. 

89. MARRIAGE SETTLEMENT—Antenuptial Settlement. 
—Construction of an antenuptial marriage settlment 
providing for the payment of a sum of money by the 
husband’s executors, after his death to his wife— 
Huguley v. Lanier, Ga., 128. E. Rep. 922. 

90. MASTER AND SERVANT—Fellow-servant.—A master 
will not be liable to a servant in his employ for injuries 
occasioned by the negligence of asuperior servant, 
who is also employed as a boss or foremanof other 
workmen with whom he labors in the execution of 
work designed and directed by the master or his vice- 
principal.— O’Brien v. American Dredging Co., N.J., 21 


_Atl. Rep. 324. 


91. MASTER AND SERVANT — Fellow-servant. — Two 
foremen of gangs of sectionmen working independently 
ofeach other, but under the same road-master, are 
fellow servants.—Sherrin v. St. Joseph, etc. R. Co., Mo., 15 
S. W. Rep. 442. 

92. MASTER IN CHANCERY—Examination of Witnesses. 
—A master taking testimony in a suit in chancery has 
no power to order a person who has appeared as a 
witness, but has not taken the stand, to remove her 
veil, so that she may be identified by a witness who is 
under examination.— Rice v. Rice, N. J.,21 Atl. Rep. 286. 


93. MORTGAGE—Foreclosure.—A mortgagee can make 
judgment creditors of the mortgagor’s grantor parties 
to his foreclosure suit when these creditors assert a 
claim on the ground that the transfer to the mortgagor 
was in fraud of their rights, and that therefore their 
executions, levied after the execution of the mortgage, 
are prior liens on the land.—Converse v. Michigan Dairy 
Co., U. 8. C. C. (Mich.), 45 Fed. Rep. 18. 

94. MORTGAGE—Reformation—Error.—In an action to 
reform and foreclose a mortgage, which was intended 
to cover the homestead, but by mistake described 
another tract, the cOnsent of the widow of the mort- 
gagor to such reformation by her answer in the fore- 
closure suit is not an effectual consent, nor equivalent 
to the signing of such a mortgage, under § 2203, Rev. 
St. Wis.—0O’ Malley v. Ruddy, Wis., 48 N. W. Rep. 116. 


95. MUNICIPAL CORPORATIONS—Negligence.—One who 
is injured while engaged in work being done under the 
authority of the mayor and aldermen ofa city, acting 
in their official capacity as surveyors of highways, can- 
not recover therefor against the city.— Hennessey v. City 
of New Bedford, Mass., 26 N. E. Rep. 999. 

96. MUNICIPAL CORPORATION — Public Works.— Held, 
upon the facts that there was a substantial compliance 
with the revised charter of 1883 of Grand Rapias, p. 129, 
which provides that, on presentation of a resolution of 
of the common council that construction of 
any public work is necessary, the board of public 
works shall determine as to the kind and quantity of 
materials to be used, and estimate the probable cost 
and expense, and the materials to be used,in detail, 
and cause to be prepared plans and specifications for 
the work.—Baisch v. City of Grand Rapids, Mich., 48 N. 
W. Rep. 176. 

97. MUNICIPAL CORPORATION-Surface Water.-A munic- 
cipal corporation is not liable in damages for obstruct- 
ing and turning back surface water by public improve- 
ments, or for mere non-feasance, where no im- 
provement has been made or undertaken; but if the 
result of an improvement is tocollect surface water 
into a stream, and turn it upon adjacent premises, to 
the damage of the owner, an action will lie.—Follman v. 
City of Mankato, Minn., 48 N. W. Rep. 192. 

98. NEGLIGENCE — Injuries — Husband and Wife.— 
Where, by the negligence of defendant the wife was 
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injured, held, in a suit by husband and wife jointly that 
plaintiffs could recover for the injury to the wife and 
were not confined to the loss of services and expenses 
incurred by the husband.—Little Rock, etc. Ry. Co. v. 
Harkey, Ark., 158. W. Rep. 456. 

99. NEGLIGENCE—Pleading.—In an action for damages 
for injury to a buggy which was upset by being driven, 
in the night-time, against some rubbish which a street 
railroad company had piledin the streetin preparing 
the ground for its tmacks, where the declaration fails to 
allege that the earth was allowed to remain for an un- 
reasonable time, or without lights and barriersin the 
night time, there can be no recovery.—Cowan v. Mus 
kegon Ry. Co., Mich., 48 N. W. Rep. 166. 

100. NEGOTIABLE INSTRUMENT—Attorney’s Fees—Al 
legations of Prejudice.—Since 1879, a court has had no 
authority to allow attorney fees to the plaintiff in any 
action upon a promissory note, or for the foreclosure 
of a mortgage.—In re Breckenridge, Neb., 48 N. W. Rep. 
142. 

101. NEGOTIABLE INSTRUMENT—Failure of Considera- 
tion.—Where the answer in an action upon a note given 
in payment for certain patent rights and machines 
made thereunder, which were alleged to be worthless, 
and the purchase of which was indtced by false and 
fraudulent representations, fails to allege facts show- 

ng a rescission of the contract, or a right to such re- 

scission, a demand for judgment against plaintiff for 
money paid on the purchase is unsupported by the 
averments of the answer, and it cannot be considered 
as a counter claim.— Herman v. Gray, Wis., 48 N. W. Rep. 
113. 

102. NOTARY PUBLIC — Acknowledgments, — Under 
Code Ala. §§ 1800, 1801, a power of attorney purporting to 
have been acknowledged in another State before one 
who signs the certificate as “J. P. and Ez Oficio Notary 
Public,” which is impressed with his notarial seal, and 
gives name of State, county, and office, as required by 
Code Ala. §§ 1106, 1107, is prema facie valid.—Goree v. 
Wadsworth, Ala., 8 South. Rep. 712. 

103. PRINCIPAL AND SURETY—Release.—In an action 
against a surety on a note, where it appears that the 
note was given in part payment for land, and that the 
holder of the note sold the land, subject to the maker’s 
rights, and transferred the note to another, who pur- 
chased from the maker all his interestin the land, the 
surety will not be liable on the note.—Ashof v. Van 
Brunt, Mich., 48 N. W. Rep. 151. 

104. RAILROAD COMPANY—Lease — Injury. — Where a 
brakeman employed by a railway company is injared 
by reason of defects in the road-bed, which was leased 
by his employer from another company, he may main- 
tain an action for damages against the lessor.— Trinity, 
etc. R. Co. v. Lane, Tex., 15 8. W. Rep. 477. 

105. RAILROAD COMPANY—Rules of Service.—Where a 
rule of arailway company stipulates that employees 
shall not be entitled to compensation for injuries, the 
regular compensation paid for services covering all 
such risks, and that all officers employing men ‘will 
have these conditions distinctly understood and agreed 
to by each employee before he enters the service,” an 
employee whose attention is not called to the rule 
otherwise than by giving him the rule book containing 
it is not bound by it.—Georgia Pac. Ry. Co. v. Dooley, Ga., 
12 8, E. Rep. 922. 

106. RAILROADS—Overfiowing Lands.—Where surface 
water has accumulated on plaintiff’s land foc more than 
a year because of the failure of a railroad company to 
construct its road-bed with proper culverts, the de 
privation of the use of his land by plaintiff, and of the 
streets in front of his premises, and the sickness of his 
family, caused by malarial poisons arising from the 
stagnant water, are the legitimate consequences of the 
acts and omissions of the railroad company, and can- 
not be considered as special damages.—San Antonio, 
etc. Ry. Co. v. Gwynn, Tex., 158. W. Rep. 509. 

107. REAL-ESTATE BROKERS— Commission.—The fact 
thatthe owners of land, at the request of a broker 
gave him a list of his lands, with their net price, pe 





acre, does not make the broker his agent so as to en- 
tile him to commission on a sale of the land afterwards 
made by the owner to one with whom he had begun to 
negotiate a sale before he listed the land with the 
broker.— White v. Templeton, Tex., 15S. W. Rep. 483. 

108. RECEIVERS—Compensation.— Question of reason- 
able compensation to receiver of insolvent bank and 
his counsel —Greely v. Prov. Sav. Bank, Mo.,158. W. 
Rep. 429. 

109. RELEASE—Evidence—Appeal.—Where the receipt 
given upon the partial payment of a debt does not pur 
port to be in full, and the due-bill representing the debt 
was not surrendered, evidence of a parol release at the 
time of the payment does not establish an executed re- 
lease.—Heaslet v. Spratlin, Ark., 158 W. Rep. 461. 

110. SALE—Consignment on Commission.—Where an 
order for goods is incomplete as a contract, and is con 
sistent as well witha consignment as a sale, and the 
terms thereof may apply to either, it may be shown to 
have been given in response to a proposition to deliver 
the goods upon consignment.—Head v. Miller, Minn., 48 
N. W. Rep. 192. 

111. SAaLE—Refusal to Accept.—On a refusal to accept 
goods tendered in performance of an executorycon- 
tract of sale, the seller must give notice of his intention 
to resell in order to bind the purchaser for the differ- 
ence between the contract price and price obtained on 
a resale, and notice must be alleged in a petition which 
demands judgment for such difference. — Leonard v. 
Portier, Tex., 158. W. Rep. 414. 

112. SALE—Rescission.—Where goods are sold under 
an agreement that the vendee might return them at the 
end of four months if he found himself unable to build 
up a trade for them, he is not bound to return them on 
the last day of the four months, but may dosoin a 
reasonable time thereafter.—Newburger v. Hoyt, Ga., 12 
8. E. Rep. 925. 

118. SALE OF STOCK—Recording.—On a sale of cattle 
accompanied by actual delivery, though the purchaser 
returns the cattle to the range,the bill ofsaleis not 
required to be recorded, under Rev. St. Tex. 1879, art. 
4564.— Boutwell v. Hiltpold, Tex., 158. W. Rep. 501. 


114. SCHOOL-DISTRICTS—Notice.—Under subdivision 3, 
§ 4, ch. 79, Comp. St., where a petition is presented to 
the county superintendent for a change in the bound- 
aries of the two school-districts, it is indispensable 
that three notices, containing an exact statement of 
the proposed change and the time when the petition 
will be presented to the county superintendent, be 
posted in three public places.— Dooley v. Meese, Neb., 48 
N. W. Rep. 143. 

115. SCHOOLS AND SCHOOL- DISTRICT.—Question of au- 
thority of school board under the law to erect school 
house and expend money thereon. — Edinburg- Amer. 
Land, etc. Co. v. City, 8. Dak ,48 N. W. Rep. 131. 

116. SCHOOLS AND SCHOOL DISTRICTS — Bonds. — A 
school district, inthe year 1874, issued certain bonds 
for the purpose of purchasing a site for a school house 
and erecting a building thereon, and recited on the face 
of the bonds that they were issued in exchange for a 
school- house and site and building thereon: Held, that 
the bonds were issued for a purpose not authorized by 
statute, and that they were void.—State v. Board of 
County Commissioners of Sherman County, Neb., 48 N. W. 
Rep. 146. 

117. SPECIFIC PERFORMANCE— Diligence.—To enable 
plaintiff to maintain an action for the specific perform 
ance of an offer to sell land, contained in a letter writ- 
ten to him by defendant, by the terms of which plaint 
iff was to pay $425in cash, and assume a mortgage on 
the land executed by defendant, plaintiff must show 
that within a reasonable time he notified defendant of 
his acceptance, and that he remitted tho money.— Bowen 
v. McCarthy, Mich., 48 N. W. Rep. 155. 

118. SUNDay Law—Subscriptions— Charities.—A sub- 
scription made on Sunday, to liquidate the indebted 
ness of a church corporation contracted in the erection 
of a building to be used as a place of worship, does not 
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come within the inhibition of Rev. St. Ind. 1881, § 2000.— 
Bryan v. Watson, Ind., 26 N. E. Rep. 666. 

119. TAXATION.—There is no personal obligation im- 
posed upon the tax-payer to pay taxes, independently 





of the value of the property of 


Mercier, La., 8 South. Rep. 732. 

120. TAXATION—Remedies— Parties.—_In an action to 
set aside a tax assessmentin the names of other per- 
sons on lands alleged to belong to plaintiffs, and on 
which they have already paid taxes, and the proceed- 
ings to enforce such assessment, as clouds on plaintiffs’ 
title, a refusal to make such other persons, who claim 
to own the land, and between whom and plaintiff an 
action to determine title is pending, parties defendant, 
is proper.— Gilman v. Sheboygan County, Wis., 48 N. W. 
Rep. 111. 

121. TELEGRAPH COMPANIES—Limitation of Liabilities. 
—A telegraph company may limit its liability by a stip- 
ulation that “the company will not be liable for dam- 
ages in any case where the claim is not presented in 
writing within 60 days after sending the message.— 
Western Union Tel. Co. v. Dougherty, Ark., 158. W. Rep- 
468. 

122. TRADE MARK—Name.—The words “Svenska Snus- 
magasinet,” meaning “Swedish snuff-store,” being 
merely descriptive of the business there carried on, 
cannot constitute atrade name as against other Swedes 
engaged in the snuff business.—Bolander v. Peterson, Il., 
26 N. E. Rep. 603. 


123. TROVER—Good Seized by Sheriff.—In trover by a 
mortgagee against a sheriff who seized the goods under 
attachment against another, where it appears from the 
record that the sheriff seized in opposition to the 
mortgage, claiming that it was fraudulent, a demand 
upon him for the return of the goods before suit is not 
necessary.— Malichiski v. Stellwagen, Mich., 48 N. W. Rep. 
152. 

124. TrustT—Spendthrift—Trust — Insolvency.— Under 
Pub. St. Mass. ch. 157, sec. 44, and sec. 46, a conveyance 
does not pass title to the debtor’s interest in property, 
held, in trust for him under a will which declared that 
such interest should not be liable in any way for his 
debts.— Billings v. Marsh, Mass , 26 N. E. Rep. 1000. 

125. TRUST DEEDS-~—Sale.—Where a trust deed declares 
that, on request of the holder of the note secured there- 
by, it shall be the duty of the trustee to take into his 
possession all the property described therein and sell 
the same, the taking possession is not a condition pre- 
cedent to the power of sale.—Hamilton v. Halpin, Miss., 
8 South. Rep. 739. 

126. UsuryY—Principal and Agent.—Where a non -resi- 
dent principal is engaged in the regnlar business of 
of loaning money upon chattels or other security, 
through a resident agent, to whose discretion he in- 
trusts the entire ma tof the business of loan- 
ing, collecting, and reloaning money, the acts of his 
agent in conducting such business, and in exacting 
and including in contracts unlawful and excessive 
rates of interest or bonuses, will bind his principal.— 
Adamson v. Wiggons, Minn., 48 N. W. Rep. 185. 

127. VENDOR AND VENDEE — Bona Fide Purchaser.— 
Where real estate was conveyed to the president of a 
railroad in his own name, and paid for by his own 
money, he intending to convey the title thus acquired 
to the railroad upon repayment, his grantee, to whom 
he sold upon the railroad company’s failure to pay 
bim the amounts disbursed, has a superior title to that 
of a purchaser at a sale under foreclosure of a mort- 
gage given by the company.— Rio Grande ¢ E. P. Ry. Co. 
v. Milmo, Tex., 15 8. W. Rep. 475 

128, VENDOR AND VENDEE—Notice of Equities —Pos- 
session of land by a vendee under a contract of sale is 
notice of the vendee’s equities, and that the vendor 
holds the legal title in trust, for him, to subsequent 
purchasers from the vendor.— White v. Patterson, Penn., 
21 Atl. Rep. 360. 

129. VENDOR AND VENDEE—Ultra Vires Contzact—Re- 
scission.—One who has sold, received payment for, and 








conveyed land to a corporation cannot sue to rescind 
the deed on the ground that the grantee had no power 
to purchase.—Long v. Georgia Pac. Ry. Co., Ala., 8 South. 
Rep. 706. 

130. VENDOR’S LIEN — Husband and Wife.—Where a 
wife conveys land to her husband for a specified sum, 
evidenced by his note, payable to her at a certain time, 
she has a vendor’s lien on the land for the price, though 
she testifies that she did not know whether he would 
pay the note within the time — and expected 
him to pay it as as he could.—D , Mich., 
48 N. W. Rep. 163. 

131, VENUE—Change—Undue Influence.—A change of 
venue in a civil action is not warranted, under the pro- 
visions of section 112, p. 837, McClel. Dig., upon a peti- 
tion and affidavit stating “that the adverse party has 
been mayor of a city in the county where the suit is 
brought for three terms, and has great influence over 
the inhabitants of such county,’ etc.—Greeno v. Wilson, 
Fla., 8 South. Rep. 723. 

132. VERDICT—Clerical Error.—Verdicts are to receive 
a reasonable construction, and such as will carry out 
the intention of the jury; and where, as in this case, the 
intention of the jury was clear to the court, it was its 
duty to disregard a merely clerical error,which it would 
at once have corrected had its attention been called to 
it.—Jeansch v.' Lewis, 8. Dak., 48 N. W. Rep. 128. 

133. Way—Right of—Adverse User.—Where travel over 
two adjoining farms began in the intimate relations of 
the two brothers, who owned and occupied them, 
and for their mutual accommodation, and was con- 
tinued, after the title of one had passed to others, 
on the same basis, and in the same spirit of mutual ac- 
commodation, the user of neither was adverse to the 
other, and no title was acquired thereby.—Bennett v. 
Biddle, Penn., 21 Atl. Rep. 363. 


134. WILLS—Construction.—Testator devised land to 
his executors, empowering them to sell so mavy of the 
lots as should be necessary to make a fund, the interest 
of which should be sufficient to pay the taxes and ex- 
penses. At the expiration of 20 years the land remain- 
ing unsold, and the corpus of the fund, were to be di- 
vided among the testator’s grandchildren as they re- 
spectively should reach the age of 21 years: Held, that 
the devise was invalid, as it suspended the power of 
alienation tor a longer period than than two lives in 
being at the creation of the estate.—Farrand v. Petit, 
Mich., 48 N. W. Rep. 156. 

135. WILLS—Construction.—Testator devised land to 
his wife for fife, and after her death, in equal shares, to 
“my own brothers and sisters and to the brothers 
and sisters of my said wife:”’ Held, that issue of de- 
visees dying before the testator, who survived him, 
took the estate the devisee would have taken if he 
had survived, both by the terms of the will and under 
How. St. Mich. § 5812.—Strong v. Smith, Mich.,48 N. W. 
Rep. 183. 

136. WILLS—Contest—Jurisdiction.—Held, under Code 
Tenn. §§ 2173, 4201, 4227, and Acts 1877 ch. 97 that though 
the bill contained matters of equitable cognizance, the 
chancery court could not try an issue of devisavit vel non 
—Simmons v. Leonard, Tenn., 15 8S. W. Rep. 444. 

137. WITNESS—Privileged Communications.—In an ac- 
tion for assault and battery defendant may introduce 
as witnesses the physicians who attend plaintiff, and 
prove the fact of fact of such attendance, but they can- 
not testify as to her condition where their knowledge 
was acquired in their professional capacity.—Cooley v. 
Foltz, Mich., 48 N. W. Rep. 176. 

138. WITNESS — Transactions with Decedents. — In 
ejectment for land claimed by defendant under a deed 
from a grantor who is deceased, plaintiff cannot testify 
that a deed of the land, purporting to have been made 
by him to defendant’s grantor before the latter’s death, 
was a forgery,and as to matters occurring at its alleged 
execution, though defendant’s grantor was not present 
at its alleged execution, and was represented there by 
an agent, who is alive.—Sutherland v. Ross, Pa., 21 Atl. 
Rep. 354. 
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